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CH ARLE SEEA "i S 
As the period was drawing 
1 «0g „when the following 
| tteatiſe was to be ſubtnittedro 
tl public eye, my feelings ſug. 
geſted't tõ me, ho. muck I: ſtoœd 
n in ned the k kind introdaaticnr 


you Bare ſo jullly quired, as 
well as your high, reputation for 


general ſcience, excited in me an 

earneſt deſire, that] L might; be per- 
mitted to uſe ps 4 ſanction of. your 
name on this gceafigh; I felt 
| ch auſpi ices, I ſhould j 
n e Confidence. into . 


EE: 


oh 8 and to me, 
untrodden path of an author. 
It is therefore, Sir, with the moſt © 
lively gratitude, that I expreſs 
the ſenſible im preſſion your kind 
condeſcenſion, in acquieſcing in 
this requeſt, has made on my 
mind; and intreat you to accept 
my 3 for ri 


22 1 repel, 
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F all the branches of learning 
vieh the ſcience of the law em- 
braces, none appears to be more in- 
tereſting, than that meant to be con- 
ſidered in th following treatiſg ; there 
: 7 few men * of either w 


ente eirchm nech, arifing * 
Y [the + political firua tion of the 
country, have rendered contt f 
this kind leſs common in the metro- 
polis, than they were formerly, yet, 
as, in the remote parts, this ſpecies of 
ſecurity ſtill obtains, and is preferred 
to that of veſting money in the public 
funds, a ſyſtematical treatiſe upon this 
head muſt be particularly uſrful to the 
; gentlemen of the profeſſion there; 
Who, being in a line of buſineſi fall- 
mu more nmmediazely under this: de- 
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Aer ſcription, muſt | have. ſeverely. felt the- 
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want of ſuch a Treatiſe, none on this 
ſubject Ms e lince the year 
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Theſe conſiderations 6 the au- 
thor to attempt, a methodical arrange- 
ment of the authorities e 
this branch of ane 1 K 


* 


«fit 910. 1-205 01] > 3949 n 295k 30) 


en wee le, af his 
30 a ſpirit of 

Maden Sr voy which he 

ds himſelf, inſpired; hen 


ed in the purſuit of legal iaſe dan a 
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ſo to digeſt the authorities and opi- 
nions upon this head, as that they may 


1 SAFE, 4 each othiet,; rather 
than expecting torrefle&; any grtat light 
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ain © {urfuit of his plan, the author 


Feddchis work had: alreadys imper2 4 
ceptibly increaſed, and that it would 
neceſſarily extend itlelfn. faroubevend 


the limits he had, di ginall 1 Preſcribed - 
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tertained upon the ſubject. This con- 

ſideration induced him to think of al- 
tering his deſign, by adopting a more 
confined method of treating it: but 
recollecting the frequent embarraſſ- 
ments he had himſelf been put to in 
his ſtudies, from books written, as if 
intended more for the peruſal, "Or 
the adepts in ſcience, than for the 
information and inſtruction of the un- 
learned and inexperienced, he thought 
it beſt, and moſt conformable to his 
original deſign, which was 


d ſmooth 


the way for others, by removing 8 


difficulties he had experienced, to ſa- 
crifice conciſeneſs to perſpicuity and 
E” accuracy, preferring the imputation of 
being prolix and tedious to that of 
being obſcure — erben 8. 2 
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Of the dann 1 "Cover, 
© Kinds" of Mortgages. - 


? E E notions as mortgagi 8 OG: re- l 
1 demption are, by ſome, 4 ought ee a 
here - itn with the Jews, one great” serf. Hiſtory _ 
object of whoſe law, was, the conſtitution vol. 2, 130— | 
of a juſt and. equal agrarian, With a view . AM 
to keep their lands in the fame tribes and Tit. Mort. 
1 For this purpoſe, they appointed $5 
certain period, at which, whatever alie= 
nations might have taken place in the man 
time, all landed property ſhould revert to 12 
its original owner. The time of this GY 
reſtoration of property was called the uk 
bilee, and returned once in fifty years; e 
therefore, if any were compelled, by er anc? 
ceſlity,” ro part with their land in the mean 
rime, they could transfer no intereſt there- 
in, or ineumber them further, than, to the 
next general jubilee: with a view to that, 
therefore, they made their colnſjutarions, f 
and, according to the diſtance from thence, | 
was the extent of intereſt, in land, that 
cduld be transferred to a bufer; but the # - 
vendor, by their law, had power. at any a 
time to redeem, repaying the” value of the 1 
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UA 
lands, from the time: of redemption to o the 
Iubſlee, and, if they were not redeemed 
9355 belore the year of jubilee, then the lands, 
pol courſe, reverted, releaſed from the debt, 
N Q the vendge. 1171 his A __ 4 bf 


vx Juſtin 592 4. EY mongaging, as prakilſed * us, 
ö ; 5 j ' ſeems to owe its introduction more imme- 
4 diately to the civil Jaw, which diſtinguiſh- 


ed 1 . Nl e W 
„ 


5 br: $3 1 he * Was, when any property was. 
T pledged for money lent, and aua! 0 
| - N ſeſſion paſſed to che creditor. = he 


A "The Belge, was, be Fas any ion was. 
7 pledged for money lent, and the ane 
0 0 remained with the debtor. | _ | | 


td Tb, If the money. borrowed, either on the 
20 Tit. 6. Pigs or pol beca, was not repaid, and 
. by ol 5 the property redeemed, the creditor had 
BY his actio pignoritia or hypothecaria, which, 
9 when he had purſued to ſentence, gave him 
an authority to ſell the property, as his 
on; but, chere was this difference between 
rheſe actions; namely, that the former was 
only againſt the perſon of the debtor, to 
IS forecloſe him; becauſe the pignus, was, al- 
* ready in the poſſeſſion of the, creditor: | | but h 


che e Was, E108 1008, in pirſonam, 
. 3 111 A nails 


yy a and 
„ „ = — 
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and was given ad pignus profignendum, 
contra quemcungue pofſeſſorem'; becauſe, in 


this caſe, the creditor had not the poſſeſſion 
of the , dut it Auer with bo 
debtor. ls | | 


It being a fited rule in the ed law, 


that, feudalia, invito donrino, aut agnatits, 


non relbe ſubjiciuntur Hpotbecr, guam- 
vis frufus poſſe e, receptum 1 rhere- 
fore, the feudatory could not obtrude a 


tenant on the lofd without his leave, ſuch 


tenant being the peffon on whom the lord 


depended for his perſonal fervice in wat and 
peace: and, as the tenant eould not aliene 


without leenee, To, neither eu herr mort- 
gage ba ithout neence. | | 


tion about the time of Hen. III. and it 


But, when a lieonce v Was 9 5 3 c 
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became a maxim in law, bat the purity 


of vadium en ald vadinm mortuum. 


The malls vi vum Was, ww 7 a man 


: borrowed- too J. of another, and made an 


„ @ fee-ſimple, imported a power of diſpalug 
of it as the owner. Pliaſed, there were two 
ways of mortgaging lands introduced, 
which Littleton diſtinguiſhes, by the names 


eſtate of lands to him, until he had re- 
ceived that ſum out of the iſſues and profits 


thereof; and was ſo called, 


_ Becauſe; | 


neither the money, or the lands, were loſt; 


for dhe latter Were way paying. off the 


2B PE St. former, 


Litt. Sec. 
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former, and were not left as a dead 4 enn, 
| 0 caſe the We was not paid. 
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The 0 vi vum (to ck” our atten- 
tion hereafter will be particularly applied) 
was, where one man borrowed of another 

a ſpecific ſum of .money, and, granted him 
e er as a ſecurity for the repayment, 
on condition, that if the mortgagor repaid 
the mortgagee the ſum lent, on a certain 


day mentioned in the deed, then, that the 


mortgagor might re- enter thereupon: and 
was ſo called, by Littleton, becauſe, 1 it was 
doubtful, whether the feoffor would pay 
the,money at the day limited, or not; and 


if he did not pay it, then, the land, which 


. was but 1 In pledge upon, condition, for the 


5 Cragu Juſ. 
Feud. 33. 
235. | 


payment of the money, was not to be re- 
ſtored to the owner, and therefore, was 
conſidered as dead to bim; and if he did 
pay it, then, the pledge was to be re- 
ſtored to him, and, conſequently, the tenant 
of the land in wee Aa no p Fortin antere 


therein. 2 51 6041 


| Madox 318, 


79. 
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THE 7's 


of the laſt Pn Cy of. mortgages: 7 80 
are two kinds. Firſt, mortgages of the free- 


Hold and inheritance 3 and, N e of 
terms for 1 %%%ͤ — 8 
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he: ancient way of alan mortgages ol 


5 thiefreehold and inheritance, was, by a chart; 
er of feoffinent, on condition, that if the 
feoffor, or his heirs, paid the ſum borrowed 


N 2 to 
o * 4 f * * * . 


1 1 


to the feoffee, or his heirs, at à day ap- 


pointed, he: ſhould CE-ENTES: and ee 


* 27 


Sometimes the . Was contained . 
in the. charter of feoffment, and ſometimes 5 
it was defeazanced by a diſtinct inſtrument; 


for, as a man might annex E condition to 


his feoffment, the maxim being that, cujus 


eft dare, ejus oft di iſponere, ſo he might annex 
a condition, thereto, by another deed, bear- 
ing date, and executed, at the ſame time; 
for, being executed at the ſame time, it is 


really but one and the ſame diſpoſition; ; but, 
if the defeazance, or condition, was Contain- 


ed in a deed executed after the feoffment, 


it came too late; becauſe, livery of ſeiſin, 


or corporal tradition, being neceſſary, at 
common law, .to all conveyances of land, 
no mortgage thereof was valid unleſs poſ- 
ſeſſion alſo was delivered to the mortgagee, 


and the livery, coram paribus in ſuch caſe, 
atteſting an infeudation, in which there was 
no condition, the tenant muſt hold the 


land according to that inveſtiture. 


Again, a 1 5 at com- 
mon law, where a man- granted an eſtate to 
another, by way of mortgage, for ſecuring 
a ſum of money at a day appointed, in the 
nature of a gratuity or gift; and, where a 


man was indebted to another in a certain 
ſum, previous to the grant, and made a 


Glanvil ; 


10. C. 8. 
2 Black. 
Com. 166. 


Co. Lit. 207. 
4. 209. 4. b, 
Litt. Sec. 
338. 338. 
9 Co. 77. 


mortgage of his eſtate, in fee, or other- | 
| _ viſe, & 


wiſe, to ſecure. the ſamd to the mottgagee 
named in the condition, diſcharged the eſtate 


: there being no debt, independent of the. 
condition, the money was conſidered, in law, 


and being prevented from compleating 1 it by 
the refuſal of the mortg gagee, was intitled 


remedy for his money: but, in the latter 
caſe, although, by tender of the money t to 


freed for ever from the condition; vet, the 
: debt ſtill remained, and might be recover- 
ed, by action of debt; for i it was a duty diſ- 
tinct from the condition, and, therefore, 
x not Joſt by the tender and refuſal. 


219, . tion is made, between thoſe which are to 


: ſtroy it; for the former may be performed, by 
conſtruction of law; as near the condition 


meaning thereof, though the letter and 


t 6 1 


for, in the former caſe, a tender of the mo- 
ney, within the time; and by the perſon 


mortgaged from the condition, and gave 
to the mortgagor a right of entry: becauſe, | 


as collateral to the land, that is, not parcel 
of it; and the mortgagor, having perform- 
ed the condition as far as was in his power, 


to have his lands again; and, then, the 
mortgagee, having no further lien thereon, 
or any perſonal altion, was left without any 


the mortgagee, and his refuſal, the mort- 
gagor became intitled to enter into the land, 


In che cerformance of co dle 5 a dine. 


create an eſtate, and thoſe which are to de- 


as may be, and according to the intent and 


words 


in pear, . 


x 


"Conditions. San to ay Went 


of the former deſcription; for, although, 
by the performance of the condition, the 
eſtate was to be diveſted out of the mort- 


gagee; yet, i it was with intent to re- inſtate 
che mortg ider in his ieee 


However theſe foe of: conveyances; by 
way of mortgage in fee, were attended wit L 


great inconveniences; as, if the money was. 
not paid at the day, ſo Tat the condition 
was forfeited and the eſtate became abſolute, 
the eſtate was, thenceforth, ſubject, at com- 
mon law, to the dower of the wife of the 


enter, and repoſſeſs himſelf i in his former 
charges, and incumbrances of. the feoffee ; 


dition, by payment of the money at the 


thaugh the money, ſhould be afterwards paid, 
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words cannot be complied with; but the 
latter are to be 1 en W e 


by way of mortgage, were conſidered to be 


Sir 


feoffee, and to all his other real charges and 
incumbrances; for, though, if the feoffor 
performed the condition, then he might re- 
eſtate, and, conſequently, was in, above all 


yet, if he did not literally perform the con- 


day, then, the eſtate was legally ſubject to A 
the charges and incumbrances of the feoffec, 


and theeſtate re-coneged to the feoffar, | +8 
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To avoid theſe inconveniences, the ſe- 
cond ſort of mortgages were adopted, and 
it became uſual to grant only a long term of 


years, by way of mortgage, with condition 


to be void, upon non- payment of the mort- 


gage-money: which courſe has been ſince 
continued, principally, becauſe, on the 


death of the mortgagee, ſuch term becomes 
veſted in his perſonal repreſentatives, who, 
now are, (as will be ſhewn) intitled, in 


equity, to receive the money lent, of what- 


ever nature the mortgage may happen t. to be. 


Mortgages by way of creating terms, 


were formerly by way of demiſe and re- 
15 demiſe. Thus, if A. borrowed money of 


B, he, thereupon, demiſed land to B. for a a 
term of 500 years abſolutely, with com- 


mon covenants againſt incumbrances, and 


for further aſſurance; and then B. the day 
after, re-demiſed to A. for 499 years, with 


condition, to be void on non-payment of 
the money at the day apppointed. But the 
common method of mortgaging now, is, by 

a demiſe of the land for a term, under a 


condition to be void on the payment of the 
mortgage · money and intereſt, with a co- 


venant, inſerted, at the end of the deed, 
that, until default ſhall be made in the 
payment of the money, the mortgagor all 
receive the rents, iſſues, and Profits, with- | 


out account. OE a | 1 


PRs ke d 2} 


And. the "OY and” beſt improyeinent of Bac. Abr. 


mortgages ſeems to be, that in the mortgage 330 a 


deed of a term for years, or the aſſignment 
thereof, the mortgagor ſhall covenant for 


himſelf and his heirs, that, if default be 


made in the pay ment of the money at the 
day, then he and his heirs will, at the coſts 


of the mortgagee and his heirs, convey the 


frechold and inheritance of the mortgaged 
lands to the mortgagee and his heirs, or to 
ſuch perſon or perſons (to prevent merger 
of the term) as he or they ſhall direct or 
appoint. For the reverſion, after a term of 


fifty or one” hundred years, being little 
worth, and yet the mortgagee, for want 
thereof, continuing but à termor, ſubject | 
to forfeiture, &c. and not capable of the 

privileges of a freeholder, it is but rea- 
ſonable that when the mortgagor- cannot 

redeem the land, the mortgagee ſhould have 


iR : whole. intereſt and + Shan of ir 90 


an 2 


Since * low lere of 2 a 8 
made money on mortgage leſs eaſily procured 


than in more proſperous times, it hath not 
been unuſual for the party lending the mo- 
ney, to ſtipulate that it ſhall lie on the land 
for a given. period of time, which agree- 


ment is made part of the deed, afid*hath  _ 
been conſidered by the belt kene Q * zi 
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to remain checks upon the free alienation 


of making it ſubſervient to the ordinary 


means of raiſing money on his eſtate but 


performing the condition ſtrictly, or at 
leaft in effect, at the time appointed, his 
property in the land was gone from him, 
and abſolutely veſted in the purchaſer, with- 


of great value might be forfeited for a 
trifling conſideration. But when the ſtern 


to the importunities of a more refined age, 
and the benefits of commerce were found to 
keep Page with the pon of a ies aliena- 
. „ -£100, 
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How a Pattgagets contidered 
in Equity. "4 


T common ws while the” Aria — * 
of the feudal ſyſtem were permitted 


of real property, no idea was entertained 


exigencies of the owner thereof, by ſuffer- 
ing it to become the ſubject of a pledge. 
The land-holder, therefore, how preſſing 
ſoever his neceſſities. might be, had no 


by a conditional ſale thereof; and if by any 
unforeſeen event, he became incapable of 


out any poſhbility at law of recovering it. 
The conſequence of which was, that an eſtate 


and rigid ſeverities of that tenure yielded 


> 111 


tion, the Courts of Equity moulded con- 
tracts reſpecting real property into the ſhape 
moſt conyenient for the purpoſes of ſociety. 
In adjuſting the various rules reſpecting 
it, many conteſts aroſe between the Courts 
of law and equity. The former ever diſ- 
playing a ftrong inclination, to adhere to 
the old rigid maxims introduced for the 
| purpoſe of preſerving real property unalien- 
able; whilſt the latter, were diſpoſed to 
conſider the effential nature of contracts, 
and to give them operation according to 
the intention of the parties thereto. In 
the end they prevailed, and an equita- 
ble juriſdiction was gradually introduced, 
which, by correcting without enfeebling 
the ſevere rules of the common law, laid 
the foundation of a ſyſtem of jurifpru- 
| dence, admirably adapted to the attainment 
of ein juſtice. 


The law reſpecting mortgages became 

almoſt a ſubject of excluſive juriſdiction 

in thoſe Courts; for, although in law, the 
mortgagee, (the mortgage being effected 

by a conditional alienation of the land and 

an actual livery,) was conſidered as the 
proprietor thereof, ſubject to be diveſted of 

it only by the ſtrict performance of the con- 

dition, yet, in equity, che tranſaction was Wee e 


deemed a mere perſonal contract for the Barnard. 93. 
| | | bean 1 Vez. 361. 


t Vern. 575. 


Roper Y). Rat- 
cle. 9 Mod. 
195. 
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ing a lien thereupon. Thus where T. ſeized 


Thorne w. 
Thorne. 
I Vern. 182. 


loan of money, and the land a ſecurity for 
the due performance thereof, and the mort- 


as the actual owner of the land. The debt 
conſequently was there eſteemed the prin- 
ever the debt was diſcharged, the intereſt 


of the mortgagee in the land determined of 
courſe, and he became in equity, as to any 


demption or ſatisfaction, the mortgagee's 


mortgage was not ſuch an alienation of a 
tion of it made previous thereto, but only 
thereby; ex. gra. having been pledged by 


the owner, it could not be recovered by him 
or his alienee's, but by diſcharging the i 


in tail, remainder to his three brothers in 
tail, remainder to himſelf in fee, with pow- 


224614 --- 


gagor was looked upon, notwithſtanding 
the ſolemnities attending the conveyance, 


cipal, and the land the incident; and when- 


eſtate therein remaining in him, a truſtee 
only for the mortgagor. But until re- 


intereſt was good in equity to intitle him 
to receive and enjoy the profits. 


From viewing the ſubject in this light, 
this concluſion neceſſarily followed, that aM 


man's real property, as altered any diſpoſi- 


in ſo much as it was neceſſarily affected 


demand for which it was ſecurity, that be- 
in fee, ſettled his lands by a voluntary con- 


veyance to the uſe of himfelf for life, with 
remainder to his daughter and heir apparent 


Ke 


Wo 


er of revocation, and ſeven years after 
mortgaged thoſe lands in fee to one of the 
three brothers, that were remainder- men; 
and the condition of redemption was, that 
if the mortgagor or his heirs paid the mo- 
ney at the day he ſhould have the lands in 
his former eſtate. The mortgage became 
forfeited, and the mortgagee afterwards pur- 
chaſed of his elder brother, who was the 
heir at law. The third brother then 
brought his bill for the third part, by virtue 


of the remainder in tail limited to him and 


his two brothers, and the queſtion was, 
whether the mortgage was a total revocation, 


or only pro tanto ? and held it was a revo- 


cation pro tanto only, the mortgagor being 
to have the lands, on payment, as in bis 
former eſtate. | a 


So where J. S. in 1663, by his will in 
writing, deviſed lands to A. in tail male, 
remainder to the plaintiff in fee, and having 
afterwards occaſion for money, mortgaged 
| thoſe lands in fee, and in 1683 died. A. be- 
ing dead without iſſue, the plaintiff, who 
had the remainder, brought his bill to be 
let into the benefit of this deviſe. It was 
objected by the counſel for the defendant, 
who was the heir at law, that this being a 


Hall ? 
Dunch. 


I Vern. 329. 


2 Will. 649. 
Earl of Lin- 


coln v. Rolle. 


Show. Parl. 
Ca. 66. 
Montague v. 
Jefferys. 

1 Roll. Abr. 
616. Letter 
u, no. 2. 


mortgage in fee was an abſolute revocation 
of the deviſe; although, if it had been but 


2 mortgage for years, then, they admitted 


the reverſion would have paſſed, and 


that 


L #4 ] 

that would have carried with it the equi- 
ty of redemption, and fo the revoca- 
tion would have been pro tanto only. But 
here being an eſtate in fee mortgaged, !hat 
went to the whole, and was a full and abſo- 
lute revocation in law; and being ſo in law, 
there was no reaſon for equity to aid the 
plaintiff againſt the heir at law. But the 
Maſter of the Rolls was of opinion, that 
a mortgage was a revocation pro tanto 
t Vern. 342. Only, which decree was afterwards affirmed 
ugpon appeal to the Chancellor, his lord- 
ſhip, declaring, that tho' the mortgage in 
fee was a revocation at law, yet, in equity, 
it ſhould not be taken for a total revoca- 
tion, but the deviſee ſhould be admitted to 
the redemption. For the intent of the mort- 
gagor, in making the mortgage, could be 
no other than only to ſerve his ſpecial pur- 
poſe of borrowing Mane to wpPly his 
preſent occaſion. 
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ä Every contract oe the r of money, 

| ſecured by the conveyance of a real 

eſtate to the lender, and not made in 
contemplation of an eventual arrangement 

of property, is in equity, deemed a mort- 

Mellor v. Sage; and all private agreements between 
Lees 2 Ack, the parties, to alter in any ſubſequent 
495 Infra. event its original nature, or prevent the 
redemption of the eſtate pledged upon pay- 

ment ol the money borrowed with intereſt, 
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are void. For, were any ſuch agreements 
ſuffered to prevail, they would put it in 
the power of every mortgagee to take ad- 
vantage of the neceſſities of the mortgagor, 


by inſerting reſtrictive clauſes to pre- J 
vent a redemption of the eſtate pledged, 


unleſs upon terms injurious to the latter. 
In equity therefore, the right of redemp- 


tion is conſidered as inſeparably incident W 


a mortgage, and can no more be reſtrained, 
than the power of tenant in fee ſimple to 
alien generally, or of tenant in tail to ſuf- 
fer a recovery ; it being a maxim, that an 
eſtate cannot be a mortgage at one time, 
55 and at another time ceaſe to be ſo. 2 


Thus, where. Sir Robert Jen, farher of 
the defendant, being ſeized of an eſtate 
_ chargeable with a mortgage for 4 500J. and 
intereſt, to one Fiſher, entered into a treaty 
of marriage with the plaintiff, and, by arti- 


„ 5 


Jafn D. Ey- 
res 2 Ch. Ca. 
33. Trin. za. 
* . 


| cles, it was agreed that 21007. ſhould be 
paid towards that debt, with 1 500 J. the 
portion of the plaintiff, and 600 J. advanc- 


ed by Sir Robert, which reduced | it to 1900 "28 | 


{ 1 eof, by inſtal- * 
ments at certain times, a leaſe of the premiſ- by 


for ſecuring payment wh 


ſes for five hundred years was made to 7 ra. 
vers and Finch defendants, with a proviſo, 
that afterwards they ſhould join With Sir 


Robert to convey the premiſſes to truſtees 
d their n, to the uſe of Sir Robert! for 
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ts, ramnibaer to the hint for her join⸗ 
, ture and in full of dower, remainder to the 
. truſtees and their heirs, in truſt, that if Sir 
4 Robert ſhould pay the 1900 J. with intereſt, 
amounting to 2700 J. within the ſaid times, 

if he ſhould fo long live, or otherwiſe with- 

in three years after the date of the laſt men- 

.- tioned conveyance, and procure. theleaſe to 

be ſurrendered, to the intent, that if the 

| defendant dame Anne ſurvived him, ſhe, fa 

long as ſhe lived might hold the premiſſes 
diſcharged of the ſame, then the ſaid truſ- 

tees ſhould be ſeized of the premiſſes to the 

uſe of Sir Robert and his heirs; but in caſe 
either of failure of payment, or Sir Robert” 5 
death before payment and ſurrender of the 
leaſe, then, that the truſtees, and the heirs 
of the ſurvivor of them, ſhould ſtand ſeized 

of the reverſion, to them limited, in truſt 

A for the plaintiff and her heirs, not only to en- 
able ber to pay the debt, and free ber jointure 
thereof, but, to the end ſhe might enjoy the in- 

: berifance for increaſe of ber fortune, according | 

to an agreement between her and Sir Robert; 

and ſhould convey the ſame as ſhe, during 

8 coverture or ſole, or her heirs ſhould direct. 

5 Sir Robert Jaſon died leaving the defendant 
13 his heir. Dame Anne married Eyres one of 
1 8 the plaintiffs, who, there being a former 
. incumbrance not taken notice of, paid i. it 7 
3 With damages. 23 


—— 


- —_— bo * = 
4 E Fa A = — . 
* — S === 
- 72 — 7 - — 
— rage — ama: 


: 8 8 ” 22 
- 2 42 — 1 
„„ 


Iu 1 
On this caſe, croſs bills were filed by 
Eyres and his wife to have the inheritance, 
and by the heir of Sir Robert to have the i in- 
heritance, on paying 10 debe. | 0 


on the eating Wir a for Eyres, 
that it was an expreſs agreement that the wife 
ſhould have the inheritance, if the debt were 
not paid, or the leaſe ſurrendered; that 
it could not be a mortgage as to the wife, 
though the leaſe was a mortgage to Fiſber; 
that if it had been meant to have been 4 mori 
gage, the power of redemption would have 
been limited to the heir as well as to Sir Ro- 
bert, but it was only limited to bim, and 
not to his bair; that there was reaſon for ſo 
doing, becauſe her whole portion had been 
expended in reducing the debt, and ſo, 
until payment thereof, | ſhe would otherwiſe 
have been without any profits of her join- 
ture; that, in. contemplation of this, it 
was expreſsly agreed, the reverſion ſettled in 
the truſtees ſhould go to the complainant 
and her heirs, not only to enable her to pay 
the debt, and free her jointure, but, to the end 
that ſne might enjoy the inheritance for the 
increaſe. thereof. But the court decreed it 
a mortgage, ſaying that, if the father Sir 
Robert had lived after three years, it could 
not have been denied but he might have 
redecmed i ir; and tor; no e cad 8 
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Toward v. 
Harris 


1 Vern, 33+ 


190. 


Sc. 2 Ca. 


Ch. 147. 
Sc. 2 Vent. 


364. 


intereſt, in which, among others, part of 
the jointured lands were comprized: in the 


redemption that, if A. or the heirs males 
of his body ſhould, in June 1686, pay the 
principal ſum and intereſt in the mean time, 


admitted to redeem, and there was likewiſe 8 
covenant to pay the 1000 J. on the _ day 
of 1686, and intereſt in the mean time 

by halſ-yearly payments. A. died without 

of the mortgaged premiſes, and ſo intitled to 
for that purpoſe. The cauſe was heard be- 

and both decreed, that the mortgage . 


ſhould be redeemed notwithſtanding the 


becauſe the defendant had a covenant for 
re- Payment of his mortgage money, 


18 ] 
altered. by any 3 words, uoleſs by 
TOE ne | | 


EY $8 


So "Sherk A, having ſettled a jointure 
on the plaintiff before marriage that 
proved defective and not of value accord- 
ing to the marriage agreement, afterwards 
made her an additional jointure of other 
lands, and then, in 1673, made a mortgage 
to the defendant B. for ſecuring 1000 J. with 


mortgage deed there was a ſpecial clauſe of 


then, he or the heirs male of his body ſhould be . 


iſſue, and his wife, being a jointreſs of part 
redeem the whole, exhibited her bill in 1677 
fore Lord Chancellor Nottingham, and after- 
wards re-heard before Lord Keeper North; 


morigagor s death without i ue; the rather, 


80, | 


19 1 
So, where the condition of a mortgage 
was, to redeem during the life of the mort- 


gagor, it was decreed, that the heir might 


redeem notwithſtanding. 


It makes no difference whether the proviſo 
W for redemption be in the ſame deed; or, 
WW whether the conveyance be abſolute, and 
the power of redemption given by a dictinct 
inſtrument. 


Thus where A. having a church leaſe 
W for three lives, conveyed and aſſigned it 
to the defendant B's father, in conſidera- 
tion of 5 50 J. and, the conveyance was ab- 
ſolute; yet B. the purchaſer, by deed un- 
der his hand and ſeal, agreed hat, if A, at 


the end of one year then next enſuing, paid 


him bool, he would re-convey. The 8801 | 
was not paid, two of the lives died, the 


Kilvington v. 
Gardiner, 
1 Vern. 192. 
Cited in the 
laſt caſe, 


Manlove v. 
Ball. & Bru- 
—___ 
3 Vern. 84. 


leaſe was twice renewed by the defendant 5 
and his father, and twenty years had paſſed 


ſnce the firſt conveyance, when 4, being a 
priſoner in the Fleet and indebted to the 


Warden for chamber rent, aſſigned to him 


all his right, title, intereſt, equity, and 


power of redemption in the premiſes; where- 


upon he brought his bill to redeem, and it 


was ſo decreed on payment of the principal 


and alſo the fines paid upon the renewal of 5 


the leaſes, with intereſt. 
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Nor will an agreement to make the con- 
veyance abſolute upon payment of a further 
fum, if the money lent be not paid at the 
day appointed, alter the caſe ; ſuch ſtipula- 
tions being deemed unconſcionable, becauſe a 
| man ought not to have intereſt for his money 
and a collateral advantage beſides, nor may 
he clog the redemption with any bye agree- 
ment. So, where the plaintiff was the youngeſt 
Willett. L. ſon of his father, and the father being ſeized 
 Winnell, according to the cuſtom of the manor of V. 
1 Vern. 488, 3 3 == 
_*. _ of a copyhold tenement of the nature of 
Borough Engliſh of the value of 15 J. per 
annum, borrowed 2001. of the defendant's 
father in April 1671. and, for ſecuring the 
ſame, made a conditional ſurrender into the 
hands of two cuſtomary tenants of the ma- 
nor, to be void on payment of the 200. with 
intereſt in April 1672. And at the ſame 
rime, the defendant's father entered into 2 
bond, conditioned that, if the 2007. and in- 
tereſt ſnould not be paid at the day, then, if 
the defendant's father ſhould, within ten 
days afterwards, pay him, his executors, 
adminiſtrators or aſſigns, the further ſum of 
781. in full for the purchaſe of the premiſes, 
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. £ the bond ſhould be void, or otherwiſe 
2 | ſhould ſtand in full force. The plaintiff's 
1 father died in 1671. before the mortgage 


was forfeited, leaving the plaintiff, an in- 

fant of two years old. The 2007. with 

intereſt not being paid at the day, the de- 
„ fendant 


& 1 21 J 
fendant paid the 781. the next day, when, 


according to the condition of the bond, the 
mortgage was forfeited to the adminiſtrator 


of the plantiff's father. The plaintiff's bill 


was to redeem on re- payment of the 200. 


with intereſt, diſcounting the profits. The 
defendant, by his anſwer, inſiſted it was an 


abſolute purchaſe, but the court decreed a 


redemption, not doubting but it continued 


a mortgage: and, as to the 781, declared 
that to be well paid to the adminiſtrator, 


and ordered the whole to be re- paid with 


Coſts, diſcounting the meine profits. 


80 where A. the Jefendane, lent money to 
B. to carry on buildings, taking a mort- 


gage from him to ſecure 160007. with le- 


gal intereſt; and, in another deed, executed 
at the ſame time, took a covenant from B. 


A that he ſhould convey to the defendant, if 

he thought fit, ground rents to the value of 
| fixteen thonſand pounds at the rate of 
twenty years purchaſe ; on a bill to redeem, ; 

the defendant inſiſted upon the agreement, 
but a redemption was decreed on payment 
of intereſt, principal and coſts, without re- 
gard thereto. 


Aa where the plaintiff being ſeized 1 in 
fee of lands in queſtion worth 2001. mY 
annum, mortgaged the ſame in 1637. 

the defendant's father for 250 U, and . | 

N and 


Jennings et 
al”. D. Ward. 


at al. | 


2 Vern. 520. 


Bowen v. 
Edwards 


1 Rep. Ch. 


222, 13 Cars. 


Exton v. 
Greaves 


infra. 
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and alſo ſcaled a deed for the abſolute pur- 


chaſe thereof, if the money were not paid at 


end of ſeven years; a redemption was de- 
creed notwithſtanding, for the defendant's 


father, having exhibited a bill againſt the 


plaintiff for the land or the money, made 


it evident that it was only a mortgage ori- 


ginally, and being ſo at firſt, the ſubſe- 
quent agreement could not alter it, 


Nor will any ſubſequent agreement, enter- 
ed into between the aſſignees of the mort- 


gagee and other perſons to reſtrict the pe- 

riod of redemption, though creditors of the 
mortgagor, alter the nature of a contract, 
originally founded on a mortgage. T hus, 
where one creditor, (mortgaged lands, or the 
equity of redemption of them being ſubject 


to debts, and the mortgagee having exhi- 


| bited a bill to redeem or be forecloſed) un- 
| dertook to redeem, entering into an agree- 
ment with the other creditors, that, if they 
paid him the money at a day appointed, they 
ſhould redeem, otherwiſe, the lands ſhould 
be his abſolutely. 
tors failed to pay the money at the time 
agreed upon, yet, upon a bill exhibited by 
them afterwards, a redemption was decreed. 


Though the credi- 


But although, Courts of Equity will not 
ſuffer the mortgagee to clog the redemption 
with any fiipularion for a purchaſe, at a ſpe- 
"Has 1 cific 
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cific price agreed upon at the time of the 
loan, becauſe the admiſſion of ſuch a prac- 


tice; would furniſh an inlet to great fraud 
and impoſition upon the mortgagor; yet, 1 


apprehend, a mere agreement that, in caſe 


of ſale, an opportunity of pre- emption ſhould 


be given to the mortgagee, would be decreed 


good; but it muſt be claimed at a reaſon- 
able time; for, where 4. the plaintiff's 
brother died, having previouſly mortgaged 


lands to B. by deed, containing covenants to 


reconvey upon ſix months notice of pay- 
ment of the principal and intereſt, and, that 
in caſe the er, be ſold,” B. ſhould 
have the pre-emption, B got the counter- 


Orby v. 
Trigg. 2 Eq. 
Ca. Abr. 
199424. 

Sc. 9 Mod. 
Ca. in Law 
and Eq. 2. 


part into his hands after A's. death; then the 


plaintiff g gave him fix months notice that he 


would pay off the mortgage, which he refuſ- 


ing to accept, the plaintiff exhibited his bill FE 


for a re-conveyance of his eſtate, having « en- 


tered into articles for the ſale thereof. B. in 
his anſwer, inſiſted on the covenant for pre- 


emption; but, it appearing that, neither the 


plaintiff, or purchaſer knew any thing 
of this covenant, the counterpart of the deed 


having been in B's. cuſtody ; that the plain- 


tiff on application for it had been denied it, 
the mortgagee inſiſting only on payment, al- 


ledging the ſecurity was too narrow for the 


money lent - and "threatening. to forecloſe, 
never having mentioned his claim to ey 


e until after the eſtate was ſold; 
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Barrel UV. 
Sabine. 
1 Vern. 268. 


ment. Fo; the: en money 3 in gr 
latter caſes it hath been determined that na 
ph. -pyrchaſe ſhall be had, unleſs upon ſtrict 
performance of the conditions ed. 8 


Cotterel v, 
Purchaſe Ca. 


in Eq. Temp. 


Lord Talbot, 
Gl, To 


of Chancery between contracts originally 


[ 44 ] 
was ſaid, he ought not to "Of it up to the pre- 
judice of the purchaſor, having had time to 
claim it if he had pleaſed, before the eſtate 
was fold, and! it was decreed ac 


A diſt inction hath been mae by the court 


founded upon lending and borrowing. of 


money with an agreement for a purchaſe in 
a certain event, and. caſes, where, after 
a mortgage, a new-agreement hath been en- 
tered into and executed by the parties for 
an abſolute purchaſe, although there be a 
ſubſequent declaration, that the mortgagor 
may have his eſtate upon payment of intereſt, 
principal and coſts; or, where a releaſe of 
the equity of enen is en with a col: 


<—. 4 © ® 7 


"Thus where 4, a joint 3 1 hee 


ſiſter, made an abſolute conveyance to C. in 
fee for 1047. which was admitted to be in- 
tended only as a mortgage; ſome time after, | 
in 1708, thoſe deeds were cancelled, and then 
A. in conſideration of 184 J. (including the 
1041.) paid by C, conveyed the eſtate ut ſupra, 
but with a further covenant not to agree to 
any partition without C's conſent. | B. was in 


Poſſeſion 


8 4 
ue 


| ay 


| poſſeſſion till 1710, when C, ejecting her out 
of the moiety, enjoyed it quietly till 17 26. at 
which time A. brought a bill for redemption, 
to which C. pleaded himſelf an abſolute pur- 


chaſor. The receipts given for the money 
mentioned it to be purchaſe- money. In 


1710. there was an agreement that 4. might 


have the eſtate again, if deſired, on payment 
of principal, intereſt and charges. It was 
firſt heard before the Maſter of the Rolls who 
diſmiſſed the bill. Afterwards it came on 
before Lord Chancellor Talbot, who obſerved 


the caſe was very dark ; the firſt deed was ad- 


mitted to be a mortgage, the ſecond was 
made in the fame manner excepting the co- 


venant reſpecting the partition, which was 


the darkeſt part of the caſe; for to ſuppoſe 
| that it was an abſolute. conveyance and to 


take a covenant from one who had nothing 
to do with the eſtate, made both the cove- 


nant and parties vague and ridiculous ; but 
that it would be equally ſo, if the deed was 


ſuppaſed not to be an actual conveyance, fo | 


that it was of no great weight, and ought ta 


be laid out of the queſtion, That he was in- 
clined upon the whole to think the convey- 


ance in 1708, was at firſt an abſolute con- 


veyance. The agreement, in 1710, for the 
re- purchaſe, ſhewed it was not redeemable 
at firſt; the acquieſcence of ſixteen years un- 


der C's. poſſeſſion, was a ſtrong evidence of 


it; and, his Lordſhip, upon the circumſtances = 


of the caſe, aimed his Honor's decree. 


So, 


\ 


Endſworth v. 
Griffith. 

15 Vin. Abr. 
468. Pl. 18. 


2 Eq. Ca. 


Abr. 595. 
pl. 6. | 
1 Brown's 


Parl. Ca. 149. 


1 


So, where lands in Wales were mortgaged 
for 400l. and afterwards, neither principal oi 


intereſt being paid at the time limited, ' the 
mortgagee brought an ejectment, got poſlel- 
ſion of the premiſſes, and then obtained a re. 


leaſe of the equity of redemption from the 
mortgagor, upon payment of 3501. more; 


a note was given at the time of executing the 
releaſe, that the releaſee, on payment of the 


7501. and all charges of repairs within 2 


year by the releaſor, ſnould ſell and convey 


to him the premiſes. Payment having been 


neglected for ſixteen years, redemption 


was not allowed, the note being conſidered 


as an original agreement between the par- 
ties to ſell and convey the premiſes upon 
tlie terms therein mentioned, but not that 
the releaſor ſhould be at UDETTy to en 1 
5 the ſame. i 1 


We muſt remark here alſo that, if the 


tranſaction paſſes between perſons of the ſame 
family, and there appears upon the face of 


the contract, or in proof, an intention, in a 
certain event, to benefit the lender of the 


money, the contract will be conſidered as 
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wearing a kind of double aſpect, and the | | 


court will ſupport the intention of the par- 


ties to turn a mortgage into a purchaſe in 

a certain event, though contrary to the ge- 
neral rule; for, in ſuch caſe, there is no dan- 
3 ger of: any fraud or fen againſt the mort- 


| gagor, 7 


333% nn EW. A, a S. s. Th MF. * þ 
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gagor, which is the miſchief intended to be 


prevented by a ſtrict obſervance of the max- 


im in equity, that an eſtate cannot be a 
mortgage at one time, and an abſolute pur- 
chaſe at another. 


Thus where one ſeiſed in fee, in conſi- 
deration of 10001. paid to him by a perſon 
that married his kinſwoman, conveyed to 
him and his heirs, and took a re-demiſe for 
ninety- nine years if he ſhould live ſo long, 
with a covenant therein that, if he ſnould pay 
10001. with the intereſt that ſhould be due for 
the ſame at any time during his life, the mort- 
gagee ſhould reconvey to him and his heirs; 


and, if the mori gagor did not pay the money, 


then his heirs, &c. ſhould have no power to 
redeem, the mortgagor died, the money not 


being paid. His heir preferred a bill to 


redeem, and, at firſt, it was ſo decreed by 
Lord Nottingham. Afterwards the cauſe 


came on again, upon a demurrer to a bill of 
review, to reverſe that decree. It was ar- 
gued for the demurrer, that an eſtate could 
not be a mortgage at one time, and after- | 


Bonham vv. 
Newcomb. 
2 Vent. 364. 
1 Vern. 7. 
S165 233: -- 
2 Ca. ch. 58. 


wards become an abſolute purchaſe by 


one and the ſame ö deed ; that the mort- : | 
gagee, in this caſe, had a proper remedy, 


and might have made his eſtate abſolute 


in a legal courſe, by exhibiting a bill to fore- 
cloſe; but the court inclined to reverſe the 


decree. 


* 


L Vern. 232. 


that the deſign of the mortgagor was to 
make a ſettlement by this mortgage, and 


that there ought to be no redemption; prin- 


fit to redeem in his life time. And, as there 
was an expreſs covenant that the mortgagor 


Lordſhip thought he could not in equity have 
been debarred of that privilege, for, by a bill 


was become forfeited : but, when he had a 


lege. And therefore, ſeeing the mortgagee, in 
thepreſent caſe, could not have compelled the 
mortgagor to redeem, and that the mortgagor 


it an ill bargain, then, when by contingency 
it happened to be a good bargain, there was 


him by the mortgagor. And Lord Nozting- 
bam's decree was reverſed, and the rever- 


[28 3 
And this cauſe coming on de integro, the 


Lord Keeper adhered to his former opinion, 


cipally, becauſe it was proved in the cauſe, 


that he intended a kindneſs and benefit to 
the mortgagee, in caſe he ſhould not think 


might redeem at any time during his life, his 
to forecloſe a man, you could only bar him 
of his equitable title when his eſtate in law 
a continuing title at law, as in this caſe, 
by an expreſs proviſo that he might redeem 


at any time during life, he thought equity 
could not have debarred him of that privi- 


might have lived ſo long as to have made 
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no reaſon to raiſe an equity to take the 
eſtate from the mortgagee, eſpecially where 
there was a kindneſs and benefit intended 


4 
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E if a man borrows money ot his ww” 1 Vern. 199; 
ther, and agrees to make him a mortgage, 


| | and, that if he has no iſſue male, he ſhall 
W have the land; ſuch an agreement, made. 
ou. by roofs mein be decreed in . 


Ane exception hath been 1 to this 
3 rule, namely, where a conditional con- | 
veyance is made, to be void upon payment of a 
ſum certain within a ſtipulated time, in con- 
templation of a ſettlement or family provi- King v. 
ſion; as where A, ſeized of a copyhold in fee, a 2 
ſurrendered it upon his marriage £0 the uſe Abr. 595. 8. 
of himſelf and his wife in ſpecial tail, re- 


| mainder to her in fee, upon condition that, 


if he paid 301. at a day certain to the 
daughter that the wife had, then, the whole 
ſurrender to be void. The day elapſed, the 


5 fifty pounds not paid, and the huſband 


died without iſſue. On a bill to redeem, 
brought by his heir againſt a purchaſer from 
the wife, the defendant pleaded, that he 
was a purchaſer for a valuable conſidera- 
tion without notice; and it was reſolved, 
that this w-as not originally deſigned for a 


1 mortgage, but that, the party by ſettling it 
thus, had left it in his election, ein 


9 


Sir Nich. 


Wolſton. v. 
Aſton. 


Hardref 511. pounds within two years after his death, and 


he deviſed theſe lands to his wife and her 


then conveyed over the mortgage lands in 


whether the heir of the covenantor could 


| was of opinion he could not; for, the deviſe 


perform the condition by paying the moriey, 
or to let the ſettlement ſtand ; he had 


:choſen the latter, and the plea was al- 
lowed. e ee 


So where one, upon his marriage, covenant- 
ed that his wife ſhould be paid one thouſand 


for performance thereof entered into a ſtatute; 
but who, prior to the covenant and ſtatute, 
had mortgaged part of the lands for five hun- 
dred pounds for certain years. Afterwards 


| heirs, if the thouſand pounds were not paid 
to her according to the marriage covenant, 
the paying off the ſaid 5007. he died, 
leaving his wife executrix, to whoſe hands 
aſſets came; the 10007. not being paid 
to the wife, ſhe paid off the 5007. and had 
the mortgage lands aſſigned to her. She 


fee by fine and deed. The queſtion was, 
redeem, paying the thouſand pounds and the 


five hundred pounds with intereſt upon diſ- 
count of profits? And the Lord Chief Baron 


to the wife was abſolute, if the thouſand. 


pounds were not paid at the time ap- 
en 


a 


Tak 
A n. hath been likewiſe taken, | 
between mortgages, and defeaſable purchaſes, 
ſubject to re- purchaſes within a time limited, 
where the intereſt is taken by way of rent 
charge; for, in the latter caſes, the ſtipula- 
tions made between the parties muſt be 
ſtrictly adhered to, or the eſtate of the 
grantee will become abſolute. If it were 
otherwiſe, it would make property very pre- 
carious; for if, after the term agreed upon, 
the eſtate were to be conſidered as a redeem- 
able intereſt, then, it would be only a per- 
ſonal . eſtate; but, if conſidered as -abſo- 
lute, it would be a freehold, and muſt, be 
conveyed as ſuch. This would create great 
confuſion, and render it very difficult for 
perſons, either to diſpoſe of ſuch property, 
or to ſettle what, kind of convorance was 
proper. 


Thus hers 1. 6. n a rent 9 Pons” "= 
in fee of 48 J. a year to B, upon condition, A ron 
that if J. S. ſhould at any time give notice . * 5 
to pay in the conſideration money, (being £3 
800 J.) by inſtalments, viz. :2094 at che 
end of every ſix months, and ſhould pur- «+: 
ſuant to ſuch notice, pay the ſame and 
intereſt at any time during bis life time, then the 
grant to be void. There was no covenant 
for I. S. to pay the money, and the rent 
charge was much leſs than what the incereſt.. 
came to, (äntereſt i chen 8 Per cent.) 


1 32 ] 
B. had conveyed it over after IJ. 8's. death 
to a purchaſor with collateral ſecurity for 
quiet ejoyment, and the purchaſor had after- 
wards made a marriage ſettlement upon it. 
The queſtion was, whether it was redeem- 
able after ſixty years ? And it was decreed, 
by Lord Cooper, that it was not. His Lord- 
ſhip obſerved, it was material that at the 
time of making the mortgage, intereſt was 
at 8 per Cent. the rent charge therefore was 
much leſs than the intereſt of the money, 
conſequently the payment of the rent charge 
could not be taken as the payment of the 
Intereſt : that ſeveral circumſtances occur- 
red in this caſe, which, though each of 
them ſingly might not be of force to bar 
the redemption, yet, joined together, were 
ſtrong enough to prevail over it; that be 
mortgagee ſeemed to have allowed a conſider- 
ation for purchaſing the equity of redemp- 
tion after the death of the mortgagor ; firſt, 
by taking the rent of 48 J. per annum, 
| ſecondly, by agreeing to have his money 
by inſtalments, thirdly, by leaving it only at 
the election of the mortgagor whether he 
vVould redeem or not; that there could be 
no reaſon given why ſuch a contingent right 
of redemption might not, upon fair and 
reaſonable terms, be purchaſed; that 
length of time, where ſo great as in the 
preſent caſe, was a good bar of redemption | 
of a rent charge, as well as of land; that” 
EET e the 


14331 


the mortgagor was not beund to pay the 
money by any covenant. 


The Reporter obſerves upon the laſt caſe, 
that it was thought length of time was the 
principal objection to the redemption ; but, 
in the caſe of Mellor v. Lees, which came 


on before Lord Chancellor Hardwicke upon an 


appeal from the Rolls, the doctrine that ſuch 
limited agreements for redemprion, or ra- 


ther re-purchaſe were legal, was confirmed, 


In this caſe, a mortgage was made of an 


antes by the plaintiff's grandfather Thomas 


Mellor, in 1689, to John and James Ihite- 
bead; the Myitebeads afterwards, on the th 


of June 1689, mortgaged the ſame eſtate 


2 Atk. 494. 


to Cartwright and Heywood and their. heirs 2 
for ſecuring 200 J. to which 7 homas and his 

fon. John Mellor were parties; and Curt. 
wright and Hæywood, in order to ſecure them: 

ſelves the intereſt, made a leaſe to the plain 

tiff's father and to his aſſigns, dated the 


12th of Pune 1689, for five thouſands years, 


4 at the rate of 12 J. a year for the three firſt 
years, and 100. a year for the remainder of the 


term; and if, in the ſpace of three years, the 
2001. was paid with intereſt, then the premiſ- 


es were to be re-conveyed. Receipts had been 


given ſometimes for intereſt, and ſometimes for 


2 rent- chungen the laſt receipt was in 1730. 
Ks D 8 The 
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The 2co J. lent, was money left under one 
Sutton's will in 1687, and directed to be laid 
out in the purchaſe of lands in fee, in Lanca- 
ſhire, or Cheſhire; the rents to be applied t to- 
wards cloathing twenty four aged and needy 
houſekeepers. The eſtate, at the. time of the 
mortgage, was worth $001. « only, but was now 
valued at 900 J. The plaintiff on the 20th 
January 1738, had given notice that he would 
pay in the money; but, the defendant a new 
truſtee of the charity, had refuſed to take it, 
inſiſting, that it was an abſolute purchaſe: 
=: And it was ſo decreed by Forteſcue Maſter 
of the Rolls, from which decree. there was 

now an appeal made to the Chancellor. 


MS "His Lordſhip ſaid there were two general 
a . in the caſe. Firſt, as to the con- 
tract, whether the tranſaction was in its na- 
ture a mortgage, or a defeaſable purchaſe 

= | fubje to a re-purchaſe? Secondly, whether 
| if originally intended as a mortgage, length 
1 of time would not be a bar to redeeming? | 


8 "am. to the firſt, there was a Saler 

between ſuch an agreement as this which 

related to a rent- charge iſſuing out of land, 
and an agreement which related to the land 
itſelf. So alſo the caſe of creating a rent- 
charge, and mortgaging a rent-charge were 
different conſiderations; when a man took 2 
mortgage, the produce of the eſtate was 
4 not 


IN] 
not only d adequate to the intereſt, or 
even to a perpetual payment of the intereſt, 
but generally was double the value of the 
intereſt of the money lent. If any fetters 
had been laid upon redeeming the mortgaged 
eſtate; by an original agreement either in the 
mortgage deed, orin a ſeparate deed, it would 
not have availed, where it was done with a de- 
ſign to wreſt the eftate fraudulently out of the 
bands of the martgagor. But what fraud or in- 
convenience was there in this caſe? The land 
itſelf was not parted with, but it was merely 
ſelling a rent-charge ſtrictly adequate to the 
conſideration given; and, inſtead of having a 
chance for the whole eſtate, the lender was 
contented to buy the intereſt for ever r by 
way of wee 


As to the pircizalir ace his 
Lordſhip ſaid that from that, and from 
the articles made in 1789, it appeared 
plainly to be the intention of the parties 
that, after the end of three years, the 
intereſt ſhould be changed into a rent- 
charge, and be irredeemable. . 2 A 


His Lordſhip further faid, it was ma- 
terial, that the money left to the. charity 
and lent, was not to be laid out at Inter- 
eſt, but to be inveſted in land in fee 
ſimple ; ſo that the truſtees, being under 
an inability of treating in the common way, 
D bn put 


1 Will, 271. 


1 


put it in this method; and the will itſelf laid 


the foundation of the tranſaction, and clear- 


ed the defendants from the ENG of 


oppreſſion and impoſition, 


Likewiſe an effential circumſtance in 
this caſe was, that there was no covenant 


gage money ; for though, in general, this 


was no rule againſt redemprions, here, 
it was explanatory of the whole ſcheme 


and intention of the parties. He did not 


found his opinion ſingly upon the” nature of 


the contract, but alſo upon the great length 
of time elapſed, being 48 years, Not that 
the general rule of the court, (not to ſuffer 


a2 common and plain mortgage to be re- 
deemed after the mortgagee had been in 


reception of the rents and profits a conſi- 


liderable time, becauſe it would be making 


him bailiff to the mortgagor, and ſubject to 
en account,) applied forcibly 1 in this caſe of 
2 rent charge; ; there would be no ſuch in- 
convenience, for the perſon might eaſily 


account ; but the value of property was 


greatly altered fince 1689, therefore more 
might have been ſaid, if the redemption 
8 been propoſed ſooner. His Lordſhip 


concluded by ſaying, the bill was properly 


diſmiſſed at the Rolls not ſo much upon ge- 
neral rules, as upon the Particular circum- 
ſtances 


1 


ſtances of the caſe, and of the ſimilitude be- 
tween: it and that of Floyer v. Levington. 


It is to be obſerved upon the aloe 


in this caſe that, although Lord Hardwicke 
ſtated the length of time, as an additional 
reaſon in ſupport of this decree, yet, he 


only urged it as to its operation in altering 


the value of the property, and not as a pre- 
ſumption of the grantor's having abandoned 


his right of redemption, if he had ever been 


intitled to it. And his Lordſhip prin- 
cipally determined upon the ſpecial cir- 
cumſtances of the contract, for, as he juſtly 
obſerved, length of time was allowed to be 
a good objection to redemption, becauſe of 


Supra. Page 
31. 


the difficulty it laid upon the mortgagee of 


accounting, which, in the caſe of a rent- 
charge, did not exiſt. A diſtinction which 


had been taken before in the caſe of Lord 
Widdrington v. Jennings in Lord Harcourt's 
time, cited by Sir 7Jo/eph Fekyl in Floyer and 
Levington, where the court took a difference 
between a mortgage of a rent-charge and 


Widdrington 
. Jen nings. 


1 Will. Rep. 


270. 


of land, and allowed a redemption | in the 


former caſe after eighty years. 


money | advanced and intereſt thereupon 


And it ſeems from the dctrrmiaation in Taſburgh v. 
the caſe of Taſburgh and Me Namara, v. Sit 
Robert Echlin, et al. that ſuch a contract re- 
ſpecting lands, limiting the payment of the 


Echlin. et al”, 


4 Brown's 


142. 
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to a particular period, would be conſidered 
in the nature of a conditional purchaſe, and 


'no redemption allowed thereof, after the 


time e 


This caſe came before the Houſe of Lords 
upon an appeal from a decree made by the 


Lord Chancellor of Ireland, in the year 17 32, 
on 1 the following circumſtances. VIZ. 


King James I. by his letters patent öndet 


the great ſeal dated the 17th of June 1608, 
granted divers premiſes to John King and 


Jobn Bingley and their aſſigns, for 116 years, 


to commence from the 18th of May then laſt 
paſt, at a certain yearly rent. The reſidue 
of which term, by deed dated the 26th of 


May 1677, became veſted in John T aſburgh, 


father of Henry 7. afurgh the e in 


the cauſe. > 


King 8 a I. by his letters patent, 
dated the 25th of March 1647, granted 


the ſame premiſes to Sir Maurice Euſtace 
and his heirs at a like rent, but without re- 
citing or taking any notice of the term of 
x16 years. Sir Maurice, by his will dated 
the 20th of June, 1665, deviſed the pre- 
miſes, inter alia, to his nephew Sir Jobn 


Euſtace in ſee; who, by virtue thereof, or 


„5 


as heir at law of the teſtator, became i in- 


titled to the reverſion and inheritance df the 
Ee COT . premiſes, 


TW 7 
premiſes, expectant on the determination 
of the term of 116 years. | 


The premiſes being only of the clear 
yearly #4 of 2001. Sir John, in conſi- 
deration of 200 J. paid him by the ſaid 
John Taſpurgb, did, by leaſe and releaſe dat- 
ed the zoth and 31ſt of May, 1681, grant 
and convey the ſame to Charles 7. aſburgh, and 
his heirs, in truſt for John Taſburgh ; in which 
indenture of releaſe, there was a proviſo to 
the following effect, viz. That if Sir Joby 
Euſtace, his heirs, executors, or adminiſtrators 
ſhould pay to Charles Taſburgh, his executors, 
adminiſtrators or aſſigns, at the end of 
five years to be accounted from the date 
of the releaſe, the ſum of 200 J. with full 
intereſt for the ſame, at the rate of 101. per 


cent. per annum, according to the cuſtom CE 


of the kingdom of Jreland; that then, it 
ſhould be lawful for him and his heirs, | 


into the premiſes to re-enter, and the ſame __ 
to re- poſſeſs and enjoy as in his and ther 


former right. But if Sir John, his heirs, exe-. 
cutors or adminiſtrators ſhould fail in pay. | 
ment of the money with intereſt at the time 
| limited, that then, the eſtate of the faid | 
Charles T, aſpurgh ſhould be abſolute and in- 
defeaſable, as well! in equity as at law; and 
that Sir Jobs, his heirs and aſſigns, ſhould, 
on failure of payment as aforeſaid, be for 
ever debarred from all right and relief in 
. | equity , 
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equity, "al the tenor of the ſaid releaſe. 
And Sir Jobn did thereby, for himſelf and 
his heirs, releaſe unto Charles Taſburgh, his 
heirs and aſſigns for ever, all his right in 
equity to redeem the premiſes, in caſe of 
failure of payment as aforeſaid: and there 
was no covenant in the deed, on the part of 
the grantor, to repay the 2007. or the 
intereſt thereof, as is uſual in mortgages. 7 


The five years mentioned in the proviſo 
being elapſed, and no part of the 2007. or 
the intereſt thereof having been paid; J7obn 
Taſburgh (having no remedy at law to com- 
pel the payment, the eſtate being only a 
reverſion” expectant upon the determination 
of a term of which there were then 43 years 
: unexpired) exhibited a bill, in April, 1687, 

in the name of Charles Ta/vurgh, againſt Sir 
Fohn Euſtace, ſetting forth the nature of the 
conveyance, and praying payment at a cer- 
tain day, or that the conditional eſtate of 
Charles Taſburgh in the premiſes, (in caſe 
it ſhould be adjudged. to be a defeaſable, 
or redeemable eſtate,) ſhould be made 
abſolute to him and his heirs. And that 
in that caſe, Sir Jobn Euftace might be fore= 
cloſed of all right or equity of redemp+- 
tion of the premiſes, and might make. 
farther abſolute conveyances and aſſurances 
; .. be ald Charles 5 T0 £ bu 20. Keeording to 
i the 
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the tenor and true meaning of the inden- 
tures of leaſe and releaſe,” | 


Sir Fobn being: red with a ae to 
anſwer this bill, ſtood out all proceſs of 


contempt to a ſequeſtration, and in May, 
1688, appeared by his Six Clerk, and prayed 
a commiſſion for taking his anſwer in Eng- 
land, which was granted by conſent. But 
it was ordered that, unleſs the ſame was 
returned by the 22d of June following, the 
cauſe ſhould be ſet down to be heard, and 
the bill taken, pro confe zo. Sir John having 
neglected to anſwer at the time limited, 

farther time was given him; but he 
ſtill neglecting to anſwer, a decree was 
made the 11th December, 1688, that he 
| ſhould be forecloſed, unleſs the principal, 
intereſt and coſts were paid before the 11 
December, 168g. ET * 


Afteriyedy Sir Jon Etac returned to 
Ireland, and lived until the year 1706, when 
he died without iſſue; but he never took 
any one ſtep to impeach their proceedings 
or decree; or did he ever attempt to ſeek 
2 redemption of the premiſes, but acqui- 
eſced under the decree for 18 Years,” mo 
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Henry Tubirgh the 2 mc Wersen 
to this eſtate on the death of his father, 
m -JOgr : and entered Werdupon, © And not : 
1 imagin- : 
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imagining, that, after an ac quieſcence of 34 


years under the decree, any perſon would ſet 


up aclaim thereto under Sir Joby Euſtace, he 


by indenture, dated the 24th of April, 1722, 
in conſideration of a fine of 3co l. demiſed 
the ſame to the appellant George M*Na-+ 


mara for the term of 31 years, at the. cledr 


Fan rent of 2 mM 4. 


But, Fol mi of ha 4 in lreland ridng 
eb a bill was exhibited in 05 
court of chancery there, in September 1723, 


by ſeveral perſons in right of their wives, 
nieces and co-heireſſes of Sir Jobn Euftace, 
alledging, that the bill of forecloſure was 
obtained by ſurpriſe, fraud and impoſition; 
and praying it might be ee and re- 
verſed. 


| 1 in April 1729 the appt 


lant Henry put in a plea and anſwer to 


this bill, (which, having abated, they claim 


ed a right to revive, ) inſiſting on the title 


as before ſet forth; and farther. pleadipg, 


the leaſe and releaſe, executed, in 168 1, by 


Sir J7obn Euftace, the declaration of truſt 


executed by Charles 74 urgb, the decree of 


forecloſure, and the proceedings had in that 


cauſe, and the great length of time and ac- 
quieſcence under that decree. And George 
M Namara denied notice of the reſpond- 
ents title, and inſiſted, chat he was a p- 


chaſer, 


11 

| chaſer, for a valuuble conſideration, of his 
aid term without any notice. But, it was 
decreed, that upon the reſpondents paying 
the appellant Hey the principal, intereſt 
and colts due to him, he ſhould re-convey 
the ſame ; and as to M*Namare, an iſſut was 
directed to be tried, whether he, at anytime, 
and when, had notice that the co-heireſſes 
of Sir Jahn Zuſtace had, or claimed any 
and what, right to the lands in queſtion, 
after the leaſe to King and —_ hould 
expire. e 


From this decree the — was W 
it being inſiſted, on the part of the appel- 
lants, that, as the caſe was circumſtanced, 
there ought to be no redemption, upon any 
terms whatever; it having been expreſslx 
agreed by the releaſe in 168 1, that, if the 
money was not paid within five years, the 
eſtate ſhould be irredeemable; it oughe 
therefore to be conſidered as a conditional 
purchaſe, and the rather, becauſe there was 
no covenant to repay the money. That, as 
the appellant Taſſurgh, or thoſe under 
whom he claimed, could not compel pay- 
ment, it ought. not to have been decreed a 
mortgage; for, in caſes of 'mortgages, the 
_ remedy ſoul be reciprocal, conſequently, 


no equity of redemprion could ariſe or 


ſpring from the condition contained in che 
releaſe; for the —— pledge was only a 


reverſion : 
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ents.— That upon the face of the deeds 
the tranſaction appeared to be a mortgage; 
that John Taſburgh underſtood it ſo to be, 


Eu! 
reverſion expectant on a long term of years, 
whereof no leſs than 43 were then to come, 


during which time it could yield no man- 


ner of fruit or profit. That the 200 J. was 


a ſufficient conſideration for the abſolute 


purchaſe according to the then value of 


lands in Ireland. That the decree, of the 11th 


December 1688, ought to be binding upon 


Sir Jobn Euſtace and upon the reſpondents, 


as claiming under him. And, even ſuppoſ- 


ing this to be the caſe of a mortgage elearly 


and undoubtedly redeemable, yet, conſider- 


ing the length of time that the mortgagor, and 
thoſe claiming under him, had acquieſced, 
without demanding ſuch redemption, and 
regard being had to the other circumſtan- 
ces of the caſe, | no redemption ought to be 
decreed. Tl 


To this it was anſwered by the reſpond- 


or he would not have brought his bill of 


| forecloſure. That, ſuch clauſes to reſtrain 
the redemption were always conſidered in 
equity, as terms extorted from the neceſſi- 
ties of the borrower, and tending to uſury 
and oppreſſion; that the deeree in 1688, 
Was not binding or concluſive, being ob- 
tained in the abſence of Sir John Euſtace, ' 


wikigut. any defence, and in time of war 


and 


ay a HF 


FT .. 

and general confuſion ; it was never com- 
pleated, or the account directed taken, or 
the order for forecloſure made abſolute.— 
As to the length of time, it was ſaid, that 
the firſt leaſe granted did not expire until 
1724, which was. after the firſt bill for re- 
demption was brought ; conſequently, 74 
burgh could not be conſidered as a mortga- 
gee in poſſeſſion, till after the expiration of 
that term; for, during its continuance, he 

was in poſſeſſion as a tenant, and not as 2 
mortgagee. Beſides, Sir John Euſtace being 
in England from the time of making the 
mortgage till near his death, and in extreme 
poverty; and his heirs at law having 
been under coverture or infancy. from that 


time, to the time of filing their bill, in 
1723, which was before the reverſionary 


eſtate came into poſſeſſion, no laches or delay 


could reaſonably be imputed to them. As 


to M. Namara, it was faid to be proved by the 

reſpondents, that the premiſes were of the 
yearly value of. gool, and that the only con- 
ſideration for his leaſe was a fine of 300 J. 


and an annual rent of 2507; and, that jit 

appeared in the cauſe, that he had notice of 
the reſpondent's title, previous to his taking 
the leaſe; and that covenants were inſerted 
therein for bearing the loſs, in caſe of an 


eviction ; for which reaſons it was hoped * ; 


el would be diſmiſſed with coſts. 


„ ; Buy 


IG] 


But it was ordered and adjudged, chat 
the proceedings, orders and decrees therein 
. complained of, ſhould n and the 
| n bil diſmiſſed. | MY 


I thought it neceſſary ro Nate the aten 
offered by the parties to this appeal rather 
at large, becauſe, a ſatisfactory anſwer being 
given to the arguments of the appellants 
founded, upon the length of time that Had 
elapſed ſince the decree for forecloſure, upon 
the decree itſelf, and upon the purchaſe of 
7 M. Namara, the caſe appears to me to turn 
abſtractedly upon the queſtion of the legality I 

or illegality of the proviſo for a re-purchaſe, 
And, indeed, if the order for forecloſure had 
even been made abfolute, I apprehend it 
would have made no difference in the caſe 
had the tranſaction been adjudged a mort- 


gage, and the proviſo been conſidered by 
the Lords as inſerted with a view to re- 
ftrain the equity of redemption ; becauſe; in 
ſuch caſe, the orginal agreement would 
have been confidered as fraudulent, and the 
artifice of adding the ſanction of the court 
to the tranſaction, would only have made the 


conduct of the parties ap 4 in a more cri- 


But, in all theſe caſes whit the equity 
of redemption is rebutted by agreements of 
this kind, and the tranſaction is conſidered 


25 f 


* - 
5 * 


t 7 1 


23 2 conditional purchaſe, the intention of 
the parties at the time of contracting muſt, 
I a pprehend, be clearly proved or neceſſa- 
rily "implied, from the circumſtances attend= 


ing it, otherwiſe the general rule will not 
be departed: n 


* 


2 8 
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In the caſe of Jaſon V. Eyre it is : faid, 
divers proofs- touching parol — 
were. ,offered and read on both "ſides = 
which the court would take no notice df, Bonhad _ 
but this point is now ſettled otherwiſe, Newcomb. 
mortgages not being conſidered as Lone? pr 7 
veyances of land within the ſtatute of 2 Burr. 578. 
frauds. Thus, in the caſe of Richards Richards 4. 
againſt Simms, where the queſtion Was, Simms. 
whether parol evidence could be given of N 
the mortgagees having diſcharged the mort- 1 
gagor from the debt; the fact, as ſworn, 
was, that, when the mortgagor went to the 
houſe of the mortgagee with the box of 
writings, wherein the mortgage and the 
bond were, and offered them to the mort- 
gagee, the mortgagee put the deeds back 
and ſaid, tate back your writings, I freely for- 
give you the debt; and then, Tpeaking to a+ 
the mortgagor's mother who was pre- 
ſent, ſaid, I always: told you T would be te 
kind to your ſon, now you ſee Tam as goed as * 
word. The Lord Chancellor, as to this evi- 
dence, obſerved the rule upon this head Was 
the fame 1 in lay and! in dg ; and his opi- boy” 
nion 0 \ 


90. 


. 


5 nion was that it might be admitted. The 


between abſolute eſtates in fee and for a 
term of years, and conditional eſtates for 
ſecuring the payment of a ſum or ſums of 
money. In the caſe of abſolute eſtates, it 


11 


ſtatute indeed laid down a very ſtrict but 


proper rule, relating to real eſtates, viz. that 
e no intereſt, any longer than for three years, 


ſhould paſs in them without writing, nor 
any truſt in them for a longer time, u 


the truſt aroſe by operation of law.“ The 
ſame rule by that ſtatute related to the 
ne of real eſtates; but, i in all theſe caſes, 


e was a difference both in law and equity, 


could not be admitted, that parol evidence 
of the gift of deeds, ſhould convey the 
lands themſelves ; but, where a mortgage 


was made of an eſtate that was only con- 
ſidered as a ſecurity for money due, the land 
there was the accident attending upon the 


money, and when the debt was "diſcharged 


the intereſt ; in the land followed of courſe, 
In law, the intereſt in the land was thereby 


defeated; in equity, a truſt aroſe for the 


benefit of the mortgagor. In an ejectment 


where a title was made under a mortgage, 


if evidence was given that the debt was 
Si ſatisfied, this was conſidered as defeating 


the eſtate which the mortgagee had in the 
land; and! in ſuch caſes, eſpecially where the 
mortgage was ancient, the court would pre- 


ſume that the * was paid at the FEY. 
Nt 
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and would direct the jury to give their ver- 
dict accordingly, unleſs it clearly appeared 
that the money could not be paid at the 
day; no Writing was in theſe caſes neceſſa- 
ry, which - ſhewed that, even at law, the 
debt was Conſidered as the principal and 
the land only the accident. Equity went 
farther, and in all caſes ſaid that, when the 
debt appeared to be ſatisfied, there aroſe 2 
truſt by operation of law for the benefit 
of the mortgagor. This caſe was within 
the exception in the ſtatute of frauds, which 


had been mentioned, as to truſts ariſing by 


operation of law; and in theſe ſort of caſes 


the court received any kind of evidence of 


payment: therefore, if a mortgage was 
made by one partner to another, and 


the mortgagor agreed with the mortgagee 
that he ſhould rake à certain part of the 


profits of the partnerſhip'in diſcharge of the 
mortgage, that of itſelf would diſcharge it. 
Here was a mortgage made, and a bond 
at the faite time entered into for perfore 
mance of covenants. Suppoſe an obligee de- 
_livered uꝑ a bond with intent to diſcharge | 
a debt, the debt would certainly be thereby 


diſcharged z and, if the bond was diſcharged —” 


in the preſent caſe, the mortgage would be 
diſcharged with it; his Lordſhip direc- 
ted an iſſue to tiy whether theſe expreſſions 
were uſed or not, the * as. to "this 5 
point being doubtful, e 
* 80 


Hampton v. 
Spencer 
a e. cout. 


L 5% 1 


| So where H, in conſideration of 80 J. paid 
by the defendant S, conveyed an houſe and 


2. Vern. 288. ſurrendered a copyhold eſtate to him and 


Robinſon v. 


Gee. 


=; 


1 Vez. 25 1. 


ed it. 
<a of the 1 . _ children. 


his heirs; the bill was for a reconveyance 


on payment of the remainder due of the 801. 
and intereſt. The defendant, by anſwer, 
inſiſted, that the conveyance was abſolute 
to him and his heirs, without any proviſo, 
clauſe, or agreement that the plaintiff might 
redeem ; but confeſſed it was in truſt that, 
after the 80 J. with intereft was paid, the 


defendant fbould ſtand ſeized for the benefit of 
_ the plaintiffs wife and children, although no 
ſuch truſt was declared in writing. 


For the 
plaintiff it was inſiſted, that he, having 
replied to the defendant's anſwer who bad 


not made any proof of ſuch pretended truſt, 


was bound by his confeſſion, hat he was not ts 
have the eſtate abſolutely to himſelf, and that 


no regard ought to be had to the matter 
ſet forth in avoidance of the plaintiffs de- 


mand, becauſe the defendant had not prov- 
But the court decreed the truft for the 


: Duc: in the cifo of Babies x Gow: Lord 
 Hardwicke was of opinion, parol evidence 
could not be admitted as to an agreement 


between Co-mortgagors, to charge the lands 


otherwiſe than they would have been affec- 


ted by the operation of law how the con- 
w. 


'T hat 


E. 


That taſe, as to the point in queſtion; 
was thus: A. tenant in tail, remainder to his 
brother in tail with other remainders, want- 


ing to raiſe money to diſcharge debts on 


the eſtate, propoſed to B. to join in a mort- 


gage, which was agreed to and done; both 
joined in the bond, but 4, being firſt named, 


received the money. The remainder en 
veſted in poſfeſſion in B; on the death 


of A, the creditors of A. brought a bill 
to turn the mortgage and intereſt on the 
eſtate of B. and to exonerate the perſonal 


eſtate of A. Parol evidence was offered of 


a particular agreement between the bro- 


thers that this debt ſhould reſt intirely upon | 


the eſtate of B : this was objected to as not. 


being proper evidence within the ſtatute of 5 
füt, becauſe only parol; whereas, this 


being a real right annexed to a real eſtate, 


ſuch an emen could not be proved 


withoüt writing. Lord Hardwicke obſerved, 


as to this part of the caſe, that, as to the 
parol evidence, it was not neceſſary to give 
an abſolute opinion, but, he doubred whe- 


ther it would be good. This was certainly 
2 kind of real right, being to affect a real 
eſtate in all events contrary to the writing, 


and to rebut the equity. Before the caſe of 


Rrown v. Selwin, it was held in ſeveral 
caſes, that parol evidence might be given 
to rebut an equity, although relating to a 


real right; but, in that which was the caſe : 


of a will, the Lords held otherwiſe : from 
3 which 


1 Vet. 253. 


Brown &<. 
Selwin. 

Caſe temp. 
Talbot 5 


S. . 


Brown o e 
Parl. Ca. 179. 


F orreſter 
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which determination, going farther than 
any had ever gone before his Lordſhip did 
indeed differ in opinion; his Lordſhip ſaid 
the equity there was that, two perſons being 
made executors and refiduary Tegatees, and 
one of them being indebted to the teſtator 
to the amount of 30007, the latter inſiſted 
his debt was thereby extinguiſhed, the for- 
mer affirmed the contrary, and claimed a 
moiety of the 3000 / as one of the refiduary 


Legatees. The former offered parol proof 
of his being made an executor by the teſta- 


tor with intent to extinguiſh that debt, 


but the Lords would not ſuffer it to be read; 


and his Lordſhip ſaid this was a ſtronger 
caſe than that, then under conſideration ; 
but, even ſuppoling this evidence might be 
read, his Lordſhip thought it was not ſuffi- 
cient to mnorw What 1 it was brought for. 1 


. N here obſerve ads ends dif- | 
tinction between the laſt caſe and thoſe of 
| Richards and Symms, and Hampton and Spen- 
cer ; and alſo between theſe caſes and that of 
Brown and Selwin referred to by Lord Hard- 
wicke ; which laſt, I apprehend, turned upon 
a different point and was not governed by 
the ftatute of frauds : for, in the caſes of 


Richards and Symms, and Hampton and Spen- 
cer, the queſtion, as to admiſſion. of parol 


evidence, aroſe between the mortgagors and 
 mErTRAREcs or their repteſentanives ; K bun 
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in the laſt caſe, the queſtion was between 
the creditors of a joint mortgagor and his 
co-mortgagor, the latter of whom, in law, 
independent of any parol agreement, was 
conſidered only as a collateral ſecurity : but, 
if the parol agreement had been admitted 
in evidence, it- would have charged the 
eftate of the latter, which would not other- 
wiſe have been affected, if the deceaſed mort- 
gagor had left aſſets. Confequently, the 
ground of admitting parol evidence in the 
former caſe does not exiſt in the latter; for 
the court, in the former caſe, confidered | 
the eſſence of the contract as a negotiation 
for a loan, the land as pledged collaterally 
to ſecure the payment of it; that therefore 
any evidence which explained, impeached, 

or diſcharged the perſonal contract for a 
loan affected the land, not directly but con- 
ſequentially only. Ex. Gra. if the money 
borrowed was paid or the debt diſcharged, 1 
the lien upon the land, which was only to 
ſecure that, determined; in equity therefore, 
it was from thenceforth held in truſt for the 
mortgagor. But, in the caſe of Rol inſon 
and Gee, the evidence offered went di rectly 
do affect the lands in the hands of the ſur- 
viving mortgagor with a parol agreement, 
contrary to the ſtatute of frauds, made in 
contemplation of a mortgage it is true; but 
totally irrelative to the contract for the loan 
| between the mortgagor and mortgagee, to 
E 3 8 which, 
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which, in the former caſe, the evidence 
offered was conſidered to apply directly, and 
by affecting that, to affect the land indi- 
rectly and conſequentially: and, in the caſe of 
| Brown and Selwin, the object was to procure 
the admiſſion of parol evidence to ſhew 
that, the teſtator intended words in his will ta 


operate otherwiſe than they would do if taken 
according to their ordinary import, con- 
trary to a ſettled rule of law that, where 4 


will or inſtrument explains itſelf, no evi- 
dence out of it ſhall be admitted; but the 
intention ſhall he collected from the written 
words; for, even in the caſe of an ambi- 
guity on the {ace of a deed or will, it is clear 
law, that it can never be helped by aver- 
ment ; becauſe the law will not couple and 
' mingle matter of ſpecialty which 1s of higher, 
nature, with matter of ayerment which - is 
of inferior account; for, that would be ta 
make all deeds doubtful and ſubject to aver- 
ments, and ſo, in effect, things to paſs with- 
out deed, which the law appointeth ſhall 
not paſs but by deed. And, therefore, if a 
man give land in tail, (chough it be by will,) 
the e er in tail, and add a proviſo to 
reſtrain alienation. and create a perpetuity ; 
it cannot be averred and proved, upon the 
ambiguity of the reference in this clauſe, 
that the intent of the deviſor was, that the 
reſtraint ſhould go only to him! in remain- 
der and the heirs of his body, and that the 


tenant | 


( 5s J 

cenant in tail in poſſeſſion was meant to be 
at large; it being a fixed maxim, that all 
ambiguity of words ariſing from matter 
within a deed or inſtrument, may be holpen 


by conſtruction, or in ſome 6255 by W 
but never by averment. 2 


Indeed, there are caſes, in which parol 
evidence is admitted to ſhew the intention 
of a teſtator or deviſor; but thoſe caſes are 
not where the ambiguity appears upon the 


deed or inſtrument, but, where there is ſome 


collateral matter out of the deed which 
giveth riſe to it; as where a man bequeaths | 


a legacy or deviſes an eſtate to J. S. the ſon of 


NM, and N. hath two ſons of that name; it 
is clear, upon the face of the will, that the 


donor meant a benefit to J. S. the ſon of N. 
yet, an ambiguity ariſes out of the deed, 

from Nes having two ſons of that name, that 
renders it doubtful which of them was intend- 
ed to be benefitted; to remove which doubt. 
e evidence may be admitted. 


7 8 a man gave his 10 a legacy 
of 10001, and, as to the reſidue of his real 
eſtate, (except one cloſe in his will be- 
queathed to a charity,) deviſed it to her and 
her heirs, in truſt to fell. the ſame, or ſo 
much thereof as ſhould be needful, for pay- 
ment of his debts and legacies ; ; and alſo 
; gave all his Perſonal eſtate to her towards 
| 4. payment 


Dockſey v. 
Dock ſey. 
wid. and 


executrix. 


1 Brown's 


Parl. Ca. 324. 


2 75 Ca. Abr. 


430 C. 8. 


$07 os 
utcheſs of 
Beaufort * 


I 5 


Lady FED payment of his debts and legacies, and 


| vine et)" made her exccutrix; the queſtion was, whe- 
| Parl.Ca. 305. ther here was an implied or reſulting truſt 
. 1 ms. in the executrix, as to the reſidue after his 
Sc. 2 Vern, debts and legacies paid, for the benefit of the 
648. heir; and parol evidence was admitted to 
ſhew that, it was the teſtator's intention, 
this ſhould be a beneficial deviſe to the wife 


and executrix. 


It is obſervable in this, as in the preceding 
caſe, that the ambiguity ariſes from à eir- 
cumſtance out of the will, and not upon 
the face of it; viz. the wife's being capa- 
ble of taking the bequeſts given by the 
teſtator in two capacities, as legatee to her 
own uſe, and as executrix in truſt for the 

next of kin; and, it being. doubtful which 

way ſhe was intended to take by the teſ- 
tator, becauſe it was primd facie reaſonable 
to preſume he would not have given her part 
as a legatee, if he had meant to give her 
the whole reſidue beneficially as executrix, 
for the latter bequeſt would have involved 
in it the former, therefore, as there was no 
doubt but that ſhe took the whole by the 
will, the only queſtion was, in what capacity 
ſhe took it. And it is like a bequeſt of gol. 

to J. S. and 100 J. to J. S. ſons of A. B, in 
which caſe, there can be no doubt but parol 
evidence would be admitted to prove, which 

0 ſon was meant to have the greater and 


3 which 


[wn] 


which the leſſer legacy 4 the only differenc 
being that, in the latter caſe, the bequeſt 


would be to two perſons in their natural 
capacities; whereas, in the former it is to 


one perſon capable of taking in two diſtinct 


capacities, the one natura, the other arti- 
8 


But, in the caſe of Brown and Selwin, there 
was a plain and expreſs deviſe of a moiety 


of every part of the teſtator's perſona] eftate, 


not before diſpoſed of, to the co-executor, 


of which, the debt to the teſtator was indiſ- 
putably part. Therefore no doubt aroſe, as 
to the bequeſt, by matter out of the will; 


but, the intent was to deſtroy the force of 


the written will and overturn the plain 
words of it by parol evidence only; and not 
to obviate or take off an implication, which 


might or might not take place, and yet the 
words of the will have their force and ope- 
ration; nor was it to anſwer any rule or 
conſtruction of equity ariſing upon, or con- 


ſiſtent with the words of the will, but, to i 
controul and take away a plain deviſe and | 


expreſs gift to the eee. 


Nor do 1 apprehend . of theſe cafes 
interfere with the reſolutions that have been 
made, as to admitting parol evidence on 
2greements reſpecting lands; thoſe caſes 

Y ee 


2 Vern. 506. 
2 Freem. 
284. 


2 Will. o. 


2 Eq. Ca. 
Abr. 482. 
l Vez. 25 le 
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1 Ack. 3 eg. 


3 Atk. 389, 


Prec. Ch. 


526, 


ÞÞid, 


depending upon another principle, viz. that 


3 


of the juriſdiction of equity where there iz 


fraud. As where an agreement for amortgage 
was drawn by the mortgagee, the mortga- 
gor being able to write his mark only, and 


the mortgagee omitted to inſert a covenant 
for redemption; in which caſe, on a bill to 


forecloſe, the court permitted the mortga- 


gor to read evidence to ſhew the omiſſion. 


So, where a mortgage was drawn in two 
deeds, one an abſolute conveyance, the 


: other a defeazance, and the mortgagee omit- 


ted to execute the defeazance, the mortga- 
gor was permitted to ſhew the miſtake. 


Again, where an abſolute conveyance was 


made for a ſum of money, and the Perſon 


to whom it was made, inſtead of entering 
and receiving the profits, demanded intereſt 


for his money and had it paid him ; this was 


admitted as evidence to explain the nature 


| of the e 


| For, in ſuch cafes, the proof offered is 
not conſidered as a variation of the agree- 
ment, but explanatory only of what it was 
meant to have been; and the allowing any 


other conſtruction upon the ſtatute of frauds 


and perjuries, would be to make it'a guard 
and Protection to fraud, inſtead of a ſecurtty 


againkt 1 it, as was the intention of it. 
Another 


* Dr 2 =” 


5 "IF 21 

Another exception likewiſe deſerves our Fampron®. 
attention in ſpeaking of this ſtatute, and . 505 
that is, in caſes of ſecret truſts of eſtates 
that do not appear upon the face. of the 
deeds whereby they are conveyed, but are 
admitted by the truſtee; for ſuch caſes, 
being out of the miſchief, are conſidered, 
in equity, as not having been i in contem- 
plation of the legiſlature on paſſing that 


ſtatute, 


n 


2 Blackſt. 


Com. 158. 


CAP. Il. 


Of the Jntereft of a Poit⸗ 
gagoz in the Premiſes 
2 by him. 


A Loon as the eſtate of the mortgagee is 
created, which is now done, either 


| leaſe and releaſe, bargain and ſale, or more 
frequently by creation of a term for years in 
the premiſes, he may immediately enter upon 
the lands, but ſubject to be diſpoſſeſſed 
upon performance of the condition, by pay- 
ment of the mortgage money, at the day 
limited. The uſual way therefore, as hath 
been ſaid, is to agree that the mort- 
gagor ſhall hold the land till the day aſſign- 
ed for payment, and that the mortgagee 


mall not intermeddle with the poſſeſſion 


until default therein. And in caſe of 


failure, whereby the eſtate becomes abſo- 


| Jute, the mortgagee may enter upon it, 
and take poſſeſſion, without any poſſibility 
at law of being afterwards eve by the 
mortgagor. 


Some 


FFF ( Rr: 


1 


gome doubts have ariſen, what eſtate the Powſeley v. 


Blackman. 


mortgagor has in the land from the time 
of making the mortgage, under ſuch an 
agreement that the mortgagee ſhall not 
intermeddle with the poſſeſſion until de- 
fault of payment; whether he be leſſee for 


ſo many years, or only in as tenant at vil, 


or by ſufferance. 


And, in the caſe of Profil and Blackman, 


where a mortgage was made by bargain 
and ſale with a proviſo and agreement 
between the parties, that the mortgagee, 


his heirs, or aſſigns ſhould not intermed- 


dle with the actual poſſeſſion of the pre- 


miſes, or perception of the rents thereof, 


until default of payment, which was to be 


made at the diſtance of ſome years. It 


vas held by the court, that he was tenant 


at will; a diſtinction being taken between 


this agreement, and an agreement with the 


mortgagee that he ſhould enjoy it during 


thoſe years; for the latter would have Ar 


mounted to a leaſe for years. 


Bur although, primd 1 | there is a 
reſemblance between the eſtate of a mort- 


me 2: Cro, 659. 


gagor left in poſſeſſion of the premiſes 5 
under ſuch an agreement or otherwiſe, and a 


G fenancy at will; yet, upon a minute and 


accurate inſpection, a clear diſtinction will 


be found between theſe intereſts; and alfo, 


| derer 


62 1 


between the caſe of a mortgagor” in actual 


poſſeſſion, and one who under- lets to tenants: 


1 Cro. 666. 
3 Ibid. 303, 
304, 305» 


1 Atk. 606. 


for, by the agreement underſtood between the 
mortgagors and mortgagees, the latter ſtipu 
late to receive intereſt, the former to keep 
poſſeſſion; but no rent is reſerved from the 
mortgagor, nor is he intitled to notice to 
quit; he hath not even a right to the emble: 
ments, each of which are properties apper- | 


taining to a tenancy at will in the ſtrict 
ſenſe of the word: and the reaſon is, be- 
cauſe; in this caſe, the crop as well as the 
land, is a ſecurity for the debt. 


But, in both caſes; even the ſimilitude 
ceaſes, if there be an under-tenant; for 
there can be no ſuch thing as an under- 


tenant to a tenant at will; ſuch demiſe 


being in itſelf a deſertion, which, in law, a- 


mounts to a determination of the will. 


In ſuch caſe, it ſeems, the mortgagee 
may conſider the mortgagor as a diſſeiſor, 


and his leſſee as a wrong doer or not, at 
his election. 


93 


If the chte permits the jeſſce to 


enjoy his leaſe, the mortgagor may, from 


Y thenceforth, be conſidered as a receiver of 


the rent, or, in ſome ſort, a truſtee for the 
mortgagee, who. may, at any time, coun- 


nne che RIES authority, by giving 


notice 


1 641 


notice to the tenant not to pay the rent to 
che mortgagor any longer. 


But, if the mortgagor elects the other al- 
ternative, the leſſee may be turned out by 
an ejectment, he being 1 in under a perſon 
who had no power to under-let, bur ſubje& 
to eviction by the OrING.: 
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And ſo it was held, by ke Court of Reech Leſſee 


of Warne A. 
King's-Bench, in the caſe of Keech leſſee of gainſt Hall, 


arne againſt Hall and another; where an 5 another. 
ouglas's 

qectment was brought for a warehouſe in Rep. 21. 

London, by a mortgagee, againſt a leſſee 

under a leaſe in writing for ſeven years, 

made after the date of the mortgige by 

the mortgagor, who had continued in 

poſſeſſion ; the leaſe was at a rack rent. 

The mortgagee had not notice of the leaſe, 

nor the leſſee any notice of the mortgage. 

The defendant offered to attorn to the 

mortgagee before the ejectment was brought; 

the plaintiff was willing to ſuffer the defen- 

dant to redeem. There was no notice to quit, 

ſo that, although the written leaſe was bad, 

yet if the leſſee was to be conſidered as tenant _ 

at will from year to year by conſtruction, the 

plaintiff” s action muſt fail. The queſtion 

vas, whether by the agreement under- 

ſtood between mortgagors and mortgagees, 

which was, that the latter ſhould receive in- 


tereſts, and the former keep poſſeſſion, the 
2 os 1 5 
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mortgagee had given an implied authority 
to the mortgagor to let from year to year 
at a rack rent, or, whether he might not 


treat the defendant as a treſpaſſer, and 
wrong-doer ? And Lord Mansfield faid, in 


deliveting the opinion of the court, that on 
full conſideration, they were all cleatly of 
opinion, that there was no inference of 


fraud or conſent againſt the mortgagee, to 
prevent him from conſidering the leſſee as a 


wrong-doer. It was rightly admitted, that 
if the mortgagee had encouraged the tenant 


to lay out money, he could not maintain 
this action; but here the queſtion turned 
upon the agreement between the mortgagor 


and mortgagee. When the mortgagor 


was left in poſſeſſion, the true inference 


to be drawn was an agreement that he 
| ſhould poſſeſs the premiſes at will in be. 


Striftest ſenſe ; and therefore no notice was 


given him to quit; and he was not even 
intitled to reap the crop, as other tenants 


at will were ; becauſe all was liable to the 


debt, on payment of which, the mortgagee's 


title ceaſed. The mortgagor had no power, | 


expreſs or implied, to let leaſes not 
ſubject to every. circumſtance of the. mort- 


gage. If, by implication, the mortgagor | 


| had ſuch a power, it muſt go to a great | 
4+ extent, to leaſes where a fine was taken | 
„ ON 2 renewal for lives. The tenant ſtood | 
25 exactiy in the ſituation of the mortgagor. | 


T3 
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The poſſeſſion of the mortgagor could not 


be conſidered as holding out a falſe appear- 
ance. It did not induce a belief that there 
was no mortgage, for it was the nature of 
the tranſaction, that the mortgagor ſhould 
continue in poſſeſhon. Whoever wanted 
to be ſecure wheri he took a leaſe, ſhould 


inquire after and examine the title deeds. 


In practice indeed, eſpecially in the caſe 
of great eſtates, that was not often done, 
becauſe the tenant relied on the honor of 


his landlord ; but whenever one of two 
innocent perſons muſt be a loſer, the rule 


was gui prior eſt tempore, potior eſt jure. If one 
muſt ſuffer, it muſt be he who had not uſed 
due diligence in looking into the title. 
It was ſaid at the bar, that if the plain- 


tiff, in a caſe like this, could recover, he 
would alſo be intitled to the meſne profits 
from the tenant in an action of treſpaſs; 
which would be a manifeſt hardſhip and in- 
I juſtice, as the tenant would then pay the rent 


twice. His Lordſhip gave no opinion on 


that point, but there might be a diſtinction, 
for the mortgagor might be confidered aas 
receiving the rents in order to pay the 
intereſt, by an implied authority from the 
mortgagee till he determined his will. As 


to the lefſee's right to reap the corn, which 


he might have ſown previous to the determi- 
nation of the will; that point did not ariſe 


in * ee the ejectment being for a 
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Lifford's caſe. 
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1 66 


warehouſe; but however that might be 
no bar to the mortgagee's recovering in 


ejectment, it would only give the leſſee 
right of ingreſs and egreſs to take the crop; 


as to which, with regard to tenants at 
will, the text of Littleton was clear. 


But there ſeems to be no occaſion, in 
this caſe, for any implication of an autho- 
rity from the mortgagee to the mortgagor 


to receive the rents and profits. For al- 


though the poſſeſſion of the leſſee of the 


mortgagor under a leaſe from him will 
make him a wrong- -doer as to the mort- 


gagee, his leſſor being, as to the mort- 
gagee, a diſſeiſor, and conſequently inca- 


pable of conveying a good title as againſt 
the mortgagee: yet, I apprehend, the leſ- 
ſee will not be in a worſe caſe than a tenant 
under a diſſeiſor, which, by granting the 
underleaſe, the mortgagor hath made him- 


ſelf at the election of the mortgagee. And 


a diſtinction hath been taken between the 
caſe of the diſſeiſor, and that of him who 


comes in under the diſſeiſor by title; for 
if a man be diſſeiſed, and the diſſeiſor, dur- 


ing the diſſeiſin, cuts down the trees, or 


graſs, or the corn growing upon the land, 
and afterwards the diſſeiſee re- enters, the 
diſſeiſee ſhall, have an action of treſpaſs 


againſt him vi et armis for the trees, graſs, 


vo Kc. for, after his regreſs, the lay, 


as | 


i WP 1 

as to the diſfeiſor and his ſervants, ſuppoſes 
the freehold always continued in the diſ- 
ſeiſee. But, if the diſſeiſor makes a feof- 
ment in fee, gift in tail, leaſe for life, or 
years, and afterwards the diſſeiſee re- enters, 
he ſhall not have treſpaſs vi et armis againſt 
thoſe who come in by title; for this fiction 
of the law, that the freehold continued 
always in the diſſeiſee, ſnall not have re- 
lation to make him, who. comes in by 
title, a wrong-doer vi ef armis, becauſe, 
in fone juris ſemper equitas exiſtit. But, in 
ſuch caſe, the diſſeiſee ſhall recover all the 
meſne profits againſt the diſſeiſor, in the 
ſame manner as the diſſeiſee ſhould recover 
in an aflize at the common law before 
the ſtatute of Glouceſter, cap. 1. damages 
only againſt the diſſeiſor: beſides it is to 
be preſumed, that he who comes in by 
title has given ſome recompence to the 
diſſciſor, and that the leſſee has paid rent to 

| him or other conſideration, and therefore, 
in reaſon, the diſſeiſor is to be char ged 
with the whole. 2 6 


But, as to the right to the emblements, 
a diſtinction is taken between tenants who 
have particular eſtates that are uncertain; 
defeazable by the act of the parties to the | | 
original contract, or by the act of God; 
and thoſe who have particular eſtates un 


certain, defeazable by a right paramount ; * 
one "Fs | "2 vor" © 
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for, in the latter caſe, he that hath thy 
right paramount ſhall have the emble. 
ments; as although, quoad actionem, the 
law will not by a fiction make the leſſee, 
who comes in by title, liable to puniſhment 
as treſpaſſor; yet, quoad proprietatem, the 
regreſs of the diſſeiſee re-veſts the property 
in him, as well for the emblements as for 
the freehold itſelf, and equally againſt the 
feoffee or leſſee of the diſſeiſor, as againſt 
the diſſeiſor himſelf. For the rule and rea- 
ſon of the law is, that after the regreſs 


of the difſeiſee, the law adjudges that the 


freehold» has continued in him, which rule 
and reaſon extends as well to the emble- 
ments, as to the freehold; and, although 
the act of the diſſeiſor may alter a man's 
action, yet, his act cannot tate away his 
action, a or — 5 


And the bw i is the ſame, if 1 feoffee 0 or 
leſſee ſows the land, or cuts down trees or 
graſs, and fevers and carries away, of ſells 
them to another. Yet, after the regreſs of 
the diſſeiſee, he may take the corn, as well 
as the trees and graſs, from whatſoever place | 
they are carried to; for the regreſs of the 
diſſeiſee has relation, as to the property, to 
continue the freehold againſt them all in the 
diſſeiſee ab initio, nor can the carrying them 
off the land alter the property; and 1 


no 


[6] 
the diſſeiſee takes them, they ſhall be re- 
covered in damages to the diſſeiſor. 


Nor do I fee any ground upon which the 
caſe of a tenant under a mortgagor can be 
diſtinguiſhed, as to the right of emble- 
ments, from any other tenant under a tor- 
nous title; for, if he be conſidered as a 
wrong-doer as to his occupation of the pre- 
miſes, he cannot be conſidered in a diffe- 
rent character as to the emblements : nor 
is there any room to imply a conſent to 
cultivate the property, when no implication 
is admitted of a conſent to occupy it, As, 
if an authority can be implied in the mort- 
gagor from the mortgagee to permit the 
cultivation, the ſame principle, by analogy, 
will juſtify ſuch an implication that he 
had an authority to demiſe, which in the 
principal caſe was not admitted, 


But ſuch leaſe will be good againſt the 8 8 
mortgagor and all ſtrangers, and will inti- , Chee 7 9. 
tle the leſſee to the equity of nee et vid. 3 Cro. 

1988 3 


It is 2 ſettled doctrine, in 2 court of 1 Vent. 82, 


equity, that a mortgagor in poſſeſſion can- 1 = 
not bar a mortgagee by a fine and non- Hard. 402. 
claim ; for, although the mortgagee be in "wi 2 
reality out of poſſeſſion, yet, where that Firmer's Ca. 
is done by the conſent of both parties, 3. Cro. 
48 Cruiſe on 
and the nature of the contract requires that Fines 233. 


i mould be ſo while the intereſt is paid, 
F 3 4 


Porter. v. 
Emery. - 


1 Ch. Nep. 


97. 


_ Complin. 
1 Ch. Ca. 


119. 


pe Rep, | 


610. 


Goddard & +. ©: 


E350 1 
it would be againſt the original deſign of 
the contract, that any act of the  mortga. 
gor, except the payment of the money 
and intereſt, ſhould 2 the 1 of 
his mom 4 Ce oO INGEST EI 


LESLIE x) 


A recovery ſuffered by a mortgagor tenant 


in tail, lets in all precedent incumbrances. 


1 : 
N * 1 


Thus where tenant in tail demiſed lands 
for 99 years by way of mortgage, and 


then married, and: ſuffered a recovery ty 


enable him to make a jointure; one quel. 
tion was, whether the recovery ſhould. enure 


to make good the mortgage, it being deſign- 
ed for the marriage ſettlement only? And 


it was determined that it ſhould ; for, if 


no recovery had been, there could haue 
been no jointure, and the jointreſs could not 


have avoided the mortgage; ſhe was in 
by the act of her huſband, and no ſubſe- 


quent act of his could avoid his own aft 
precedent : and, though the recovery Was 


ſuffered to a collateral purpoſe, - yet, it 


would enure to make good all fa 
acts and incumbrances. 


A ; mortgagor in poſſeſſion gains a ſettle- 


ment. abun the mortgagee, notwith- 
| ſtanding the form, has but a chattel, the 
mortgage being only a pledge to him for 
n of his e ; and the” mn 


owner 1 


wnerſtüp of the land ſtill reſiding in the 
mortgagor, ſubject only to the legal title 

Jof the mortgagee, ſo far as ſuch title is 
requiſite to the end of his ſecurity. 


The methods of redemption and forecloſ- 
ing being, found dilatory, expenſive, , and 
inconvenient, - not only to the mortgagee 

but alſo to the mortgagor, the legiſlature 
deemed it neceſſary to interfere, and in ſome 
degree remedied it by the 7.Geo. 2. c. 20. by 
which ſtatute. it was provided, that, after 
payment or tender by the mortgagor of 
principal, intereſt, and coſts, the mortga- 
gee ſhall maintain no ejectment, but may 
be compelled to re-aſſign his ſecurities, and 
deliver all deeds, evidences and writin gs in 

his cuſtody reſpecting the mortgaged pre- 
miſes to the mortgagor. And that, where 
a bill is filed to redeem or be forecloſed, 
the court may, upon application by the de- 
fendant, and upon his admitting the right 
and title of the plaintiff in the ſuit, before 
ſuch ſuit be brought to hearing, make ſuch 
order or decree therein, as would have been 
made in caſe ſuch ſuir had then been regu- | 
larly W to Wan before fuch SONIt 


But it is W Th 8 at all 15 
not extend to any caſe where the perſon 
againſt whom the redemption is prayed, 
way (by en under his hand, or the 
„„ hand 


gi . 


L ©} 


hand of his attorney, agent, or ſolicitor, 6 
be delivered before the money ſhall be 
brought into ſuch court of law, to the at, 
torney or ſolicitor for the other fide,) inſiſ, 
either that the party praying a redemption 
has not a right to redeem; or that the pre. 
miſes are ' chargeable with other, or diffe. 
rent principal ſums than what appear on 
the face of the mortgage, or ſhall be ad. 
mitted on the other ſide ; ; nor to any caſe 
where the right of redemption to the mort- 
gaged. lands and premiſes in queſtion in 
any cauſe or ſuit, ſhall be controyerted or 
_ queſtioned by, or between, different defend. 
ants in the ſame cauſe or ſuit; nor ſhall 
be any prejudice to any a mort: 
gagee or derart 9 bo 0 


By he: 7 W. & M. 0. 25 it is enaRted, 
te that no perſon ſhall be allowed to have 
any vote in election of members to ſerve 
in parliament, for, or by, reaſon of any truſ 

eſtate or mortgage, unleſs fuch truſtee or 
mortgagee be in actual poſſeſſion, or re- 

ceipt of the rents and profits of theſameefftate; 
but that the mortgagor or cefui que truft in 
poſſeſſion, ſhall and may vote for the ſame 
notwithſtanding ſuch mortgage or truſt”, 


CAP. Iv. 


of the e Eſtate of the wart 
— Boyer: 5 


10 form an accurate idea of his: nature 
of the intereſt of a mortgagee in the 
eſtate pledged as a fecurity, he muſt be 
viewed at four periods of time. 


Firſt. At the inſtant of cxecnting * 
mortgage, and before forfeiture, while poſ- 
ſeſſion is ( is uſually the * in the mores 5 
gagor. 
Secondly. RY the erb is | forfeited 
by non-payment of the money at the day, 
and before the e enters into poli- 
{*ibog. 


. Thirdly. After the mortgagee enters ina 
poſſeſſian on "e eviction of the n 


And, Fourthly. On forecloſure, A which 
we ſhall ou at ey hereafter, ESE CTR 


1 
The eſtate of the mortgagee, until for- 
feiture, ſtill continues as it was at common 
law, before the interference of courts of 


equity: he is intitled to an eſtate as tenant 
in mortgage in fee, or for term of years, 


ſubject to any agreement made between him 


and the mortgagor relative to the poſſeſſion, 


and defeazable at law by performance of 


the condition. As ſoon as the eſtate i 


Keech v. 
Hall. Supra. 


created he may enter into poſſeſſion ; but x 


the payment of the intereſt is the principal 


object of the mortgagee, he ſeldom avail, 


himſelf of that right, unleſs obliged. ſo to 
do to ſecure payment of the intereſt, or with 


a view to compel che repayment of, the 


money. 
\ 


% 7 . 7 4-1 
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It follows from hence that. all leaſes or 


other Intereſts 1 in theland, made or conyeyed 
by the mortgagor ſubſequent to the mart- 


gage, though, before forfeiture, are void 


againſt the mortgagee. As to him, the te- 

- nants under ſuch leaſes, or perſons claiming 
ſuch intereſts may be conſidered as tre; 
n . dinner, and wron arcs 1 


hp the ſame. principle, the mortgagee 
(ſince the ſtatute 4 Ann, c. 16, to dil 


penſe with the neceſſity of attornment af 

tenants) on notice, becomes intitled to the 
rent of the premiſes mortgaged, (if let) let) 
from the time of executing the conveyance; 


EQ 1 


Wy 
ſor the rents and profits are liable to the 
debt as well as the premiſes themſel ves. | 


This was determined in the caſe of N 
againſt Gallimore and another, upon a ſpe- 
cial caſe reſerved in an action of treſpaſs 
at the Aſſiſes for Staffordſhire. The caſe was 
s follows; one Harriſon, being ſeized in 
fee, on the firſt of January, 1772, demiſed 
certain premiſes. to the plaintiff Moſs for 


twenty years at the rent of 407. payable 


yearly on the 12th May; and in May 1772 
he mortgaged the ſame premiſes, in fee, to 


the defendant Mrs. Gallimore. Moſs conti- 


Moſs. .v. 
Gallimore. 
et al. 

Doug. Re 
2006. " 


nued in poſſ leſſion from the date of the leaſe 


and paid his rent regularly to the mortga- 
gor, all but 28 J. which was due before the 


month of November 1778, when the mort- 


gagor became a bankrupt, being at the time 


indebted to the mortgagee in more than 


that ſum for intereſt on the mortgage. On 


the 3d of January, 1779, one Harwar went 
| to the plaintiff, on behalf of Gallimore, 


ſhewed him the mortgage-deed, and de- 
manded from him the rent then remaining 


unpaid, | This was the firſt demand that 


Gallimore made of the rent. The plaintiff 
told Harwar, that the aſſignees of Harri zſon 
had demanded it before, (viz) on the 31 
of December; but, when Harwar ſaid, that 


Callimore would diſtrain for it, if it was not 
paid, he lad he had ſome cattle to ſell, and 
N . 


„ 
Hoped ſhe would not diſtrain till they were 
fold, when he would pay it. The plaintiff 
not having paid according to this under- 

taking, the other defendant, by order of 
Gallimore, entered and diſtrained for the 
rent, and thereupon gave a written notice of 
ſuch diſtreſs to the plaintiff in the follow. | 
ing words, © Take notice, that I have 
this day ſeized and diſtrained &c. 'by | 
e virtue of an authority &c. for the ſum of 
28 J. being rent, and arrears of rent due 
* to Eſther Gallimore at Michaelmas laſt paſt 
et for &c; and unleſs you pay the aid 

rent &c. He accordingly fold cattle 
and goods to the amount of 22/.2 5, The 
queſtion ſtated for the opinion of the court, 
was, whether, under all the circumſtances, 
the diſtreſs could be juſtified ? And the court 
determined that it might, ſaying this caſe 
was, in its conſequences, very material. It 

| was the caſe of lands let for years, and af- 
terwards mortgaged; and conſiderable doubts 
in ſuch caſes had ariſen in reſpect to the 
mortgagee, when the tenant colluded with 
the mortgagor ; for, the leaſe protecting the 
_ poſſeſſion of ſuch a tenant, he could not. be 


turned out by the mortgagee. Of late years 


the courts had gone ſo far as to permit the 
mortgagee to proceed by ejectment, i if he 
had given notice to the tenant that he did 
not intend to difturb his poſſeſſion, but only 


ccqquired the rent to be paid to him, and 


nat 
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got to the mortgagor. This however was. 
jntangled with difficulties. The queſtion 
here was, whether the mortgagee was, or 
was not, intitled to the rent in arrear? 
Before the ſtatute of queen Ann, attornment 
vas neceſſary, on the principle of notice to 
the tenant; but when that took place, it 
certainly had relation back to the grant, 
and like other relative acts, they were to 
be taken together. Thus livery of ſeizin, 
though made afterwards, related to the time 
of the feoffment; ſince the ſtatute, the con- 
veyance was complete without the attorn- 
ment ; but there was a proviſion that the te- 
nant ſhould not be prejudiced for any act 
done by him, as holding under the grantor, 
till he had received notice of the deed: 

therefore the payment of rent before ſuch 
notice was good, With this protection, he 
was to be conſidered by force of the ſtatute, 
25 having attorned at the execution of the 
grant. And here the tenant had ſuffered 
no injury. No rent had been demanded, 
which had been paid before he knew of the 
mortgage. He had the rent in queſtion ſtill 
in his hands, and was bound to pay it ac- 

cording to the legal title. But, having 
notice from the aignees, and alſo from the 
mortgagee, he dared to prefer the former. 
or kept both parties at arms-length. In the 
caſe of executions it was uniformly. held, that 


if any one aſted after notice, he did it at his 
Peril. 


— 


/ 


Sparkes v. 
Smith er. al. 
2 Vern. 275. 


to pay him rent, he was only ſo quodan 


barely a compariſon. He was like a tenant 
at will, the mortgagor received the rent by 


the mortgagee might put an end to the 

agreement when he pleaſed. He had the 
legal title to the rent; and the tenant in the 
preſent caſe could not be damnified, for 
the mortgagor could never oblige him to 
pay over again the rent which had been 
| levied by this diſtreſs. This remedy was 


gagees to prevent colluſion between the 
tenant and mortgagor. 


: In the ak of Sparkes v. Smith, the court 
refuſed, on bill, to compel an aſſignee of 


ment; ; the object of the leſſor in requiring 


nants of the mortgagor, although he had not 
» cinen actual poſſeſſion of che premiſes- 


11 


peril. He did not offer to pay one of the 
parties on receiving an indemnity. As be. 
tween the aſſignee ad the mortgagee, who 
was intitled to the rent? the aſſignees 
ſtood exafly in the place of the bankrupt ; 
now a mortgagor was not properly tenant 
at will to the mortgagee, for he was not | 


modo—Nothing was more apt to confound 
than a ſimile. Whena court or a counſel 
called a mortgagor a tenant at will, it was 


a tacit agreement with the mortgagee, but 


a very proper additional advantage to mort- 


a term on mortgage to diſcover his aſſig- 


it, being to make him liable to the cove- 


This 
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This was a mortgage of houſes held upon 


the leſſee ſhould repair, defeazable upon 
payment of the money lent and intereſt. 
The houſes being greatly out of repair, 


fendant by anſwer inſiſted he never was in 
poſſeſſion, nor had received any of the rents 


was paid him in part of what was due on 


folly to take an alignment of the whole 


a month, or week, or day, as he might have 
done, yet, as he was only a mortgagee, and 
never in poſſeſſion, would not aſſiſt the 


miſſed the bill. ae e 


* 74 « 1 40 


dred pounds were lent by way of mortgage 
upon an aſſignment of a building leaſe, and 
the mortgagee never entered 1 nor took poſ- 

e 


jeaſe for ſeven years, with covenants that 


the original leffor filed a bill to diſcover, 
whether the leaſe was not aſſigned to the 
mortgagee, and to compel him to perform 
the covenants on the leſſee's part. The de- 


except a ſmall ſum by an order from the 
mortgagor to one of the tenants, which 


the mortgage and not as rent. And the 
court, although it was the mortgagee's 


plaintiff to charge him to perform the cove- 
nants in ſpecie; but left the plaintiff to re- 
cover at law as well as he could, and Al 


But, in a « us caſe, where o one e hun= 


term, whereby he ſubjected himſelf to the 
covenants in the original leaſe, inſtead of 
taking a derivative leaſe of all the term but 


Pilkington . 
Shaller er. al. 


2 Vern. 374. 
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ſeſſion, but loſt the money lent ; the defend. 
ant in equity having recovered againſt thy 
- mortgagee, as aſſignee, the rent teſerved 
on the leaſe, the bill was to be relieved 
againſt the recovery at law; and the court 
diſmiſfed it, ſaying, the mortgagee was il 
adviſed to take an aſſignment of the whole 
— 5: 1 


| Upon ati accurate inveſtigation of the 
reaſons upon which the deciſions in the two 
preceding caſes were founded, they will 
appear perfectly reconcileable; in both, 
the principle of law, that an aſignee of « 
| whole term is ſubjef# to the covenants in 
the original leaſe, is fully admitted. The 
different event of the applications therefore, 
did not ariſe from a contrariety of opinions 
as to the legal operation of ſuch an aflign- 
ment, but aroſe from the parties having 
changed ſides on the applications to the 
court. In the former caſe the leſſor was 
plaintiff, and being unable to make out his 
caſe at law, without the help of equity, 
applied for it's aid to. inforce a rigorous | 
and hard demand, founded in ſtrict law; 
the court, in this caſe, as it doth in all others, 
when it is called upon to uſe a diſcretion- 

| ary power, took into its conſideration the | 
relative ſituation of the parties; and the 
plaintiff's claim bein g unconſcionable, eleck- 
cd to remain paſſive, and leave the parties, 


1 81 5] 
as they Rood at law but, i in the latter caſe, 
the aſſignee was plaintiff againſt the leſſor; 
ſo that he, and not the leſſor, ſought the. 
aid of equity, after the latter had obtained 5 
a judgment at law upon the covenants; 
in which caſe, there appears to me to have 
been no ground for their interference, un- 
leſs fraud or miſtake had been ſuggeſted: for 
the original leſſor having a right at law to the 
benefit of the covenants in his leaſe, equity 
in that caſe muſt 10 low the law. e ON 


ir x 
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ſhip, leaving the parties to ſuch. remedy. 
only as they are intitled to at law, i is not un- 
common in a court of equity. Thus if a bill 
be brought by a remote heir againſt the next 
of kin, for a diſcovery of a title, and evidence, 
and to have terms removed and the title 
at law cleared; this being a hard caſe, equi- 
1 will not aſſiſt; for as it would not relieve 
the children, ſhould the remote heir recoyer, 
ſo eicher will it 25510 the remote heir. 


: 1 4 
«av 2 
. a 
* 1 < ; | 2 4 
* 23 


vpon reconſideration. - his Kara Vs 
Jacques. 


* in the caſe of Eaton againſt Douglas 
| Jacques, which. aroſe upon a caſe reſerved Rep 435 
at the Gtrings for Miadle ger before Buller, Lf 


Iuftice, It; was derermined, that a mortga- 


Ne 


gee, allignee of 4 term for FEATS», ſhould 
rr be liab le to the. covenants In the leaſe, 
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The 


Ibid. 


hundred and fourteen pounds and intereſt, 
N contrary to the intent of thi ic aid more, 


The Tebis ines 5 forth in this 
caſe were ; that, on the firſt 'of December 


1775, the plaintiff demiſed the premiſes 


in queſtion to Denys; that, on the 21ſt of 
June, 1777, by indenture, made between 
Denys of the one part and the defendant | 
of the other part, after reciting the leaſe, 


Denys, (for the conſiderations therein men- 
tioned,) bargained, fold, affigned, tranſ. 
ferred and ſet over unto the defendant, his 
executors, adminiſtrators, and aſſigns, the 


premiſes demiſed by the leaſe, and all the 


eſtate, right, title, | intereſt, benefit of 
renewal, term of years, and time to come 


and unexpired, property, profit, claim and 
demand whatſoever, of Denys in the fame, 


by virtue of the leaſe or otherwiſe howſo- 


ever, to hold unto the defendant for all 


the reſidue of the term of twenty one years 
by the faid leaſe demiſed ; and fubject 


nevertheleſs to the rents and covenants! 


therein contained, and which were on the 
tenant's part to be paid, kept, and per- 
formed: in which indenture was contained 
a2 proviſo for making the ſame void on 
payment of one hundred and fourteen 
8 pounds, and intereſt at be. . per” cont,” per 
annum; and there was another proviſo. "and 
agreement between the parties, that, until 


default ſhould be made in payment bf the one 


. 
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it ſhould be ldivfol for Denys, his executors, - 
adminiſtrators or aſſigns to hold and enjoy 
the prerriſes· Without interruption from the 
defendant; that the intereſt which became 
due on the mortgage was regularly paid up 
to, and on the 21ſt day of December, 1778; 
and that the defendant never had poſſeſſion 
of the houſes under the mortgage. The 
queſtion ſubmitted to the court was, he- 
ther the plaintiff was intitled to recover 
the rent which beoame due at Chrifmas 
1779,” from the defendant? And Lord 
Mansfield ſaid, that, in point of fact, this caſe 
muſt have exiſted for a century paſt in a 
thoufand inſtances. In this great town par- 
ticularly, building leaſes had been and were 
perpetually mortgaging; and yet no in- 
ſtance had been found, where the ground 
landlord had attempted to charge the 
mortgagee, not in poſſeſſion, with the tent 
or covenants. Fhis was a ſtrong argument 
againſt the plaintiff; eſpeeially where the caſe 
was ſo hard, ſo unjuſt, and unconſcionable. 
Numberleſs ineonveniencies would ariſe if 
ſuch a demand could be ſupported, The. 
mortgagee never aſked whether the rent was 
paid; he only looked to his ſecurity, and, 
when the principal and intereſt were paid, he 
reaſſigned, + But, if the plaintiff was right, 
a mortgagee might be called upon, years after 
ſuch re- aſſighinent, for arrears, or breaches 
of \covenant during; u che alignment; the 
0 | In 2 „„ 60n- : 


of 


FN 


1 
The circumſtances ſet forth in this 
caſe were; that, on the firſt of December 
1775, the plaintiff demiſed the premiſeg 
in queſtion to Denys; that, on the 21ſt of 
June, 1777, by indenture, made between 
Denys of the one part and the defendant 
of the other part, after reciting the leaſe, 
Denys, (for the conſiderations therein men- 
tioned,) bargained, fold, aſſigned, tranſ. 
ferred and ſet over unto the defendant, his 
executors, adminiſtrators, and aſſigns, the 
premiſes demiſed by the leaſe, and all the 
eſtate, right, title, intereſt, benefit of 
renewal, term of years, and time to come 
and unexpired, property, profit, claim and 
demand whatſoever, of Denys in the fame, 
by virtue of the leaſe or 'otherwiſe howſo- 
ever, to hold unto the defendant for all 
the reſidue of the term of twenty one years 
by the faid leaſe demiſed ; and ſubject 
nevertheleſs to the rents and covenants 
therein contained, and which were on the 
| tenant's part to be paid, kept, and per- 
formed: in which indenture was contained 
a proviſo for making the ſame void on 
; payment of one hundred: and  fourtern 


F 
14 
1 


Ibid. 


annum l there was znöchef piſs "And 
agreement between the parties, that, until 
default ſhould be made in payment of the one 
hundred and fourteen pounds and intereſt, 
contrary to the intent of the faid proviſo, 

it 


U & 1 


it ſhould be lawful for Denys, his executors, - 
adminiſtrators or aſſigns to hold and enjoy 
the premiſes without interruption from the 
defendant; that the intereſt which became 


due on the mortgage was regularly paid up 


to, and on the 21ſt day of December, 1778; 


and that the defendant never had poſſeſſion 


of the houſes under the mortgage. The 


queſtion ſubmitted to the court was, whe- 
ther the plaintiff was intitled to recover 
the rent which became due at Cbriſtmas 
1779, from the defendant? And Lord 


Mangſield ſaid, that, in point of fact, this caſe 


muſt have exiſted for a century paſt in a 


thouſand inſtances. In this great town par- 
ticularly, building leaſes had been and were 
perpetually mortgaging; and yet no in- 


ſtance had been found, where the ground 


landlord had attempted to charge the 


mortgagee, not in- poſſeſſion, with the rent 


or covenants. 'Fhis was a ſtrong argument 


againſt the plaintiff, eſpecially where the caſe 
was ſo hard, fo unjuſt, and unconſcionable. 


Numberleſs ineonveniencies would ariſe if : 
ſuch a demand could be ſupported, The 
mortgagee never aſked whether the rent was 
paid; he only looked to his ſecurity, and, 
when the principal afid- intereſt were paid, he 


reaſſigned, But, if the plaintiff was right, 


mortgagee might be called upon, years after 
ſuch re- aſſignment, for arrears or breaches 
of covenant during the aſſignment; the 


. con- 
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Hol. ford v. 
Hatch. 


F oug. 174. 


Supra. 73, 


only was reſerved, he was not liable, To 


(84 J. 


conſequences would be terrible: and a 


this aroſe from a mere ſlip in the attorney 


in making the conveyance ; for, if he had 


made it an under-leaſe, by leaving a rever- 
ſton of a day in the mortgagor, the land- 
lord would have had no pretext to call upon 


the mortgagee. Though no caſes had 


been cited at the bar which applied to 


the preſent queſtion, the court had found 
two in Vernon, which he would ſtate, | that 
it might not be ſuppoſed, after this judg- 


ment, they were overlooked. - His Lordſhip 
ſtated the caſes of Sparkes v. Smith and 
Pilkington v. Shaller, and ſaid, the latter 
could not be ſupported ; for, the court there 


_ refuſed to relieve the mortgagee, becauſe 


it was his own fault to take an alignment 
of the whole term, and not an under- 
leaſe; but that was a very common ground 
of relief in equity. Theſe cafes, therefore, 
left the queſtion as it ſtood upon the 


argument at the bar; and, there being 
no ſolemn well conſidered deciſion, the 


court might reſort to the principles. In 


leaſes, the leſſee, being a party to the origi- 


nal contract, continued always liable not- 


withſtanding any aſſignment; the aſſignee 
was only liable with reſpect to his poſſeſ- 
ſion of the thing. He bore the burthen 
while he enjoyed the benefit, and no longer: 


and if the whole was not . paſſed, if a day 


3 


1 


do juſtice between men, it was neceſſary 


to underſtand things as they really were, 


and conſtrue inſtruments according to the 


intent of the parties. What was the effect 
of this inſtrument between the parties? 
The leſſor Was a ſtranger to it; he ſhould 
not be injured, but he was not intitled to 


any benefit urder it. Could they ſhut their 
eyes and ſay it was an abſolute conveyance? 
It was a mere ſecurity; and it was not, nor 


ever was meant that poſſeſſion ſhould be 
taken until default of payment, and the 


money had been demanded. The legal , 


forfeiture: had only - accrued fix months, 


and, if, the. mortgagee . had wanted poſſeſ- 
ſon, he could not have entered vid facti. 


He muſt. have brought an ejectment. This 
was the underſtanding of the parties, and 


was not contrary to any rule of law. It 


was not an alignment of all the mortgagor's 
eſtate, right, title, &c. Willes, Aſpburſt and 
aur ane were MN the fame VIP. 


„ 


And? in a a caſe. of Walker V. 


Reeves M. 22. Geo. 3. this doctrine was 


confirmed as to mortgages, and a diſtinction 


taken between the caſe of an aſſignment by 

way of mortgages and ae bels. 
ments CCC 
| 85 70 * „ | 

Bur, if the mortgagee enters into poſſe 

fon, "he becomes, liable to all -Covenants 


„ | 63 PIs” that 


Walker v. 


1 * 


Reeves. 


Doug. Rep. 


444 (note 1.) 


1 
Traherne et 
al. v. Sad- 
leir et al. 
1Brown' 3 


Par, © a. 105. 
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{ 86 f 


that run with the land, for he takes it cup 


onere, and enjoying the profits, be muſt 
ſubmit to the loſſes. 


Although the money ka] not paid at the 


day, and the mortgagee brings his ejedt. 


ment, and enters into poſſeſſion; yet, until 


after forecloſure, in conſideration of a court 
of equity and notwithſtanding the form, the 
mortgagee is conſidered as having but 2 
chattel, and the mortgage is only a fecu- 
_ rity; the mortgagor is the real owner, 50 


"I FER of e from this view of 


the tranſaction, that the mortgagee, before 


Hl - 
v. Clay. 


610. 


cumber the mortgagor. 
leaſe of the lands i Bk to an 3 5 
8 Wang ARS: STOR 


9 Med. Ca, 


term for 
leſſee deſired to take the premiſes for four 


forecloſure, cannot exerciſe any act of ow. 
necſhip over the Property, which may in- 
He can make no 


Thus, i in the caſe of Hingerford v. Os, 


the bill was for redemption | on payment 


of principal and intereſt. The ſubſtance of 


the anſwer was, that the defendant the 
mortgagee, had made a leaſe of the houſe 
for five years at a rent reſerved, \ 
covenant, that the leffee ſhould have the 
option of a further leaſe for four years after 
the expiration of the ſaid term; that the 


with 3 


7 5 


five years was now expired, and the 


. 


1 27 1 
years longer; that, if the plaintiff would 
grant ſuch leaſe, the defendant would re- 
convey on payment of principal and intereſt. 
On hearing this caſe at the Rolls, the de- 
fendant had a decree; but, on appeal to 
the Chancellor, his Lordſhip was of opi- 
nion, that the mortgagee, before fore- 
cloſure of the equiry of redemption, could 
not leaſe! the premiſes for years to bind the 
mortgagor, unleſs, to avoid an apparent 
loſs, and merely in neceſſity ; and the decree 
at the” Rolls was canal | 


. 


Tides; if ir” Wire theewiſe, it would 
be in the power of the mortgagee, effec- 
tually, to bar the mortgagor the bene- 
fit of redemption at his pleaſure, by grant- 
ing beneficial leaſes on fines; beſides, if 
ſuch leaſes were held good, it would be 
difficult for the mortgagor to recover any 
rent, though the principal and intereſt 
ſnould be paid; as, not claiming under the 
eſtate of the mortgagee, he cannot have 
any benefit of the leaſe made by him; 


for, he is neither party to the deed, * 
privy to the eſtate. 


And, as A mortgagee cannot, before 
forecloſure, exerciſe any act of | ownerſhip 
that will attach on the eſtate, but ought 
to reconvey the premiſes free from all 
incumbrances; ſo, neither can he juſtify, 
in equity, the commiſſion of any act 

G 4 e Which a 


„ 


__ i 1.85 63 5 TRUE 7 
8 Thus, on a bill to redeem a mortgage, 
Derby. whe an account was decreed, and two 

7 | | | | 
5 ernon. hundred and forty pounds reported due, 


e by 885 where the mortgagee o 8 an | oftate ; in 
olds fee had cut down trees, on application to 
: II . the court, it was decreed; that an aceount 
Ch. zo. ſhould be taken of what was cut down, and 


| Ibid. 37 | But a diſtinction ! is made * 5 +. 


88 ] 
which may injure the eſtate; therefore; 
though at law, a mortgagee in fee may 
commit waſte, yet he will be reſtrained in 


and exceptions. taken to the report; it 
being, on motion and reading affidavits 
ſhewn, that the defendant had burnt ſome 
r "NE wainſcot and committed waſte; 
| the defendant was ordered to deliver up 
| poſſeſſion to the plaintiff, who was, a pau- 

per, he giving ſecurity to | abide W the 

event of the account. 


the produce applied in the firſt place to the 

payment of the intereſt, and then to the 

ſinking of the mortgage; and an injunction 
was granted to ſtay felling any mors. 


— 


curity is defect ive for, in that caſe, the 
court will not reſtrain a juſt creditor. from 
his legal privileges; but then, the timber, 
when cut down, muſt be . to 1e 


+ aa : 


1 „ 
the had; and not to the mortgagee's Oe ed 
benefit. . | : 


However, although the mortgagee can- 3Atk. 518, 
not, to better his ſecurity, do any act to 
encumber the eſtate mortgaged, which will 
be valid —_— the mortgagor after re- 
demption, nor will be juſtified in com- 
mitting waſte; yet, he will be intitled to 
ſuch expences as he ſhall incur in neceſſary 
repairs, or other acts for the preſervation 
of the eſtate mortgaged, and may, certainly, 
add this to the principal of his be and it 
will carry intereſt. 


Thus a aleaſehold eſtate be. mortgaged 3 Ack. 4. 
and there is no covenant on the part of the 579% on f 
mortgagor, that he ſhall procure the lives 1 Wilton 34+. 
to be filled up, the mortgagee cannot com- 
pel him to jdo it: but muſt pay the ex- 

W pence of renewing, and reimburſe himſelf 

by adding it to the prineipal of the mort- rhe 
gage, and it ſball carry intereſt. So it was Manlove v. 


determined, in the cafe of Manlove verſus Ball: 15 
2 Vern. 84. 


— 


of a church leaſe for three lives, two of 
which died during the time the eſtate was 


in mortgage, and were renewed on fines 
paid by the eee, | 


expired 


r 


Ball and Bruton, which was a mortgage Supra. P. 19. 


But, aſh a mortgagee procures a graut; n 
new term alter the old. one be actually Brewer Sel. 
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3 


Lee v. Lord 


Vernon. 


3 Atk. 518. 


Dawling. 
i 2 Vern. 401. 
if Joy . Cox. 
Wo Prec. Ch. 71. 
Attorney Ge- 
neral v. 
Scariſbrick 
et al. : 
2 Vern. 549. 
v ee et 
4. Us 


+4; 


1 1 8. 
Parl. Ca. 81. 


Griffith. 


* 2 Will. , 


Amhurſt v. 


Gardiner . 


1 90 J 


expired, yet, this wille be à truſt for the 
mortgagor and redeemed with the princi- 


Brown's 8 
Par, Ca, 432. pal; for it is ſuppoſed to have proceeded 


from having had the original term: and, 
although there be nothing in fact in hav. 
ing a tenant-right, yet, as ſuch regard i; 
had to it; in the eſtimation of the world, 


it will be looked on as the occaſion of 
the _—_ 


4 


But ahi mortgagee 1s not obliged to lay 
out money, except to Keep the Re. in 
neceſſary repair. 


If a mortgage be made of a manor to 


which an advowſon is appendant, and 2 


quare impedit be brought by the - mort 
gagee to compel the mortgagor to preſent 
his nominee, the Court of Chancery wil 
grant an injunction to ſtay proceedings 
thereupon; for the mortgagee can make no 
profit by preſenting to the church, nor 


can account for any value in reſpect thereof 
to fink or leſſen his debt; the mortgagee 


"ther efore, in that caſe, until forecloſure, is 
but in the nature of a truſtee for the mon- 


 gager, 


1 distinction v was e in Saks caſe 
of Gardiner v. Griffith, between this caſe, 


and that in which the mortgage was of 


A long term in a naked adyowlon; becauſe 
the 


13 91 1 


the mortgagee could have no other ſatis- 


faction than by providing for a child, re- 
lation, or friend, on the advowſon becom- 
ing void; and the rather, for that it was 
expreſsly ſo agreed in the mortgage deed; 


but the court gave no opinion thereupon. 


And, in the caſe of Mackenzie v. Robinſon, 
which was the caſe of a mortgage. of a 
naked advowſon, Lord Hardwicke doubted 


the legality of 1 a covenant, that the 


Mackenatio. 
Robinſon. 
3 Atk, 5 60. 


mortgagee ſhould preſent, it being a ſtipu- 


lation for ſomething more than principal 


and intereſt; and the mortgagee, not be- 


ing able to find any precedent in his 
favour, gave up the point of preſenting ; 
in confequence whereof, an order was'made, 


that the mortgagor ſhould have liberty to 


preſent, and the mortgagee Was —ꝙ 


to accept of his nominee, 


In ſuch WE" _s P inſtead of 
bringing a bill of forecloſure, thould pray a 
ſale of the adyowſon, eee ee 


0 mortgage be made under a decree, 
and directions for a ſale or mortgage with 
approbation of the maſter ; and part of 
the direction be, that the money, raiſed 


thereby, ſhould be applied for payment 


Ibjd, 


Loyd . | 


Baldwin, 
1 Ves. 1785 | 


of debrs, and a report be made, aſcertaining 


the debts by ſchedule, 1 9 1 


+ 


Lloyd v. 
Baldwin. 


1 Vez. 173. 


it be miſapplied, he will loſe the beneft 


that runs with the land from the time of 
by actual payment, which intitles the 
their Place. But, if their debts. be. not paid, 


upon which the mortgagee's 8 demand can 


debts, upon it, and liable to. thoſe, Share 


. ceedings thereon; and the money, inſtead of 


to a truſtee named by the mortgagee, upon 


4 was held that the eſtate, i in the hands of 
the mortgagee was liable ; far, where there 


chaſer, or mortgagee was bound to ſee the 
nene of the purchaſe as neg . 


f[ 92 ] 


ſee to the application of the money; as, i 


of his ſecurity ; for, in ſuch caſe, the fun 
directed to be raiſed is conſidered * a8 the 
property of the creditors, and the Intereſt, 
carved out of the eſtäte onerated with 
the charge, is an expreſs truſt for them, 


the, decree,. and cannot be diſcharged but 


SY 


perſon advancing the money to ſtand in 
there, is no eſtate or intereſt i in the land, 


attach; 3 that, created by the court, being 
exactly commenſurate. with the extent of the 


until chey are paid off, 


— = F133 . 
* r. & 
| $;y Ferret 
s 5 


7 where, after Bok a | derte; the eſtate 
Was mortgaged, and in the deeds there 
was a recital of the bill and all the pro- 


being applied purſuant thereto, was paid 


truſt, to pay it over to the creditors: it 


was ſuch a ſpecification or ſchedule, a a pur- 


1 


1 


01 in ſuch caſe, the creditors will not I bid, 
be obliged to reſort to the truſtee in the 
arſt inſtance, for the agreement between 


the W | AI n change Or CUTE: 4 


7 4 „ 
it: F 47 19197. 


The law: is the 8 if the mortgage be, Ibid. 


Spal 8 
made under the deviſe of an eſtate to be eee 2 


mortgaged, or ſold: for Papa. of ele 1 Vern. 303. 
debts 1n a ſchedule. Miet 21) voin 245 


In ſuch e mortgagee ought not to 1 Ver. 173. 
pay the money to the truſtees, but ſhould 
ſee to the application, and 91 afſignments. 
from the creditars. 5 e e e 
f WE 1 41 offs * 
$0, Fa money be ad; 3 a Wbottga⸗: Sir Joh Coe- 
t 4 3 
gee under an act of parliament, the mort- High 5 « 
gagee W ſee to the e it. al. 
15 L TH bal 2 Vern. 5. 


But, it is an eſtabliſhed a6Rribd that, Lloyd v. 
upon a truſt. or deviſe for the payment of 15 7c 
debts in general, without a ſpecification VV 
of the debts in a ſchedule, a purchaſer 

would be indemnified, although he ſhould” 

not ſee to the application of the money; 


which is a determination in ſupport of ſuch 


truſt, and to render the ſale of ſuch eſtate 
more eaſy, 1 


* " * 
1 J Fl 7 
N 
* * 8 4 4 


Though, 9 lands are appointe dae ae 
conveyed to pay debts, the heir is intitled „ . 
to have them after the debts paid, yet A. 10 5. 5 5 
purchaſer i is not concerned, whether there 


: be 


bid. 


1 
9 
N. 


POT a thid Gur of 


the: perſonal eſtate ; for, if he advance his 
money on the lands, he ſhall Röld them 
againſt the heir, notwithſtanding there be 


perſonal aſſets, and the heir muſt take his 


remedy againſt the truſtee; and 6, if the 


Culpepper v. 
Afton. 
e. 


223. 


matters reſt in account between the heit 
and truſtee, his purchaſe is ſaſe, thiowgh 
the money be mp by the truſtee, 


But if the lands be not to be fold if the 
debts. can be raiſed out of the; perſonal 
aſſets, and the rents and profits of the 
lands; the purchaſor acts at his own peri}, 


if the perſonal eſtate and profits of the land 


in received were ſufficient, and ANY be- 


come infufficient. | 


Abd; in the former wall; F the heir (ls) is 


intitled to the lands, after ſufficient is raiſed, 


by a truſt implied and reſulting on conſtruc- I} 


tion of the truſt in the inſtrument, though 


not expreſſed) doth attach his claim by 
exhibiting his bill, then, no one can ſafely 


purchaſe after the bill, lite pendente ; for, when 


exhibited againſt the truſtee, it will bind him 


and all claiming under him, Pendente lite. 


Sir hn Tal 
bot er. al. v. 
| I 
Shrewſbury 


Gilb. Eg. 


Sc. Pre 
* 154. 


When lands, are ſettled. and deviſed in 
order to raiſe money out of the rents ad 
* profits of ſuch lands, for the payment of 
Portions. at certain and Preſaed days, © or 
for the payment of „ — 5 9 though 

n 


„ 


[ 95 J. 
there be no claufe impowering the truſtees. n, . 
to diſpoſe of the land for thoſe purpoſes by 1 1 
ale or mortgage, yet, if the portions can- 1 Ch. Cz. 
not be raiſed out of the rents and profits, 73, 42. 
ſo as to be paid at the times appointed, or 40. v. 
ir the rents and profits do not anſwer the OS * 
payment of the debts within a reaſonable y Tp 
and convenient time, the truſtees. may 
mortgage the lands in order to fulfil the 
truſt: becauſe it is the deſign of the truſt, 
that the debts and portions ſhovld be ſatiſ- 
fed out of the lands ; and, 1f they cannot be 
ſatisfied by the perception of the annual pro- 
fits, they muſt be ſatisfied by the profits of 
the fee ſimple. This muſt be made appear by 
an account taken, of the debts and portions to 
be ſatisfied out of the eſtate, and likewiſe | 
of the annual pres of ſuch eſtate. 


hut, if ſuch payments ho to be made out Sir ir Joba Tal 
of the annual profits or rents only, then, it 8 
ſeems, the payments muſt be made as they Shrewſbury. 
can, without ſale or mortgage; | becauſe the Ea. ig. : 
court cannot enlarge the diſpoſitions that 
perſons make of their eſtates, farther than 

the intent of ſuck conveyances. So- likewiſe; - 

if the payment be: deviſed tobe made out of 

the rents only, the lands cannot be fold. 

by the truſtees, becauſe 3 peo cond! 3 

o the Ven frlooane Vion” Yoo e 
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A mortgagee hath been determined to 


Chapman v. 
— ty be a pages ly within the IO Elizcc. 4 
Rep. 278. A fine and non- claim. by a mortgagee i in 


Plowd.” 373. poſſeſſion, will not bar t 2 equity of re. 


Cruiſe on | 
eee demption. b 


Piddock v. Producing a dont or mertpägepl is, Nan 


Brown. facie, good evidence of a debt; but, itſhould | 


Will. 280. 2 h | RBI . f 
. TOY ſeem, it would not avail if there were manifeſt 


ſigns of fraud in the obligee or mortgagee; for, 
in ſuch caſe, he oughtto beput to the proof of 
actual payment; and though he may hap- 
pen thereby to loſe ſome part of the money 
really due to him for want of proof, this 
is but a juſt puniſhment for the fraud which 
it is evident he meant to be guilty of, and 
would be a proper diſcouragement to others 
from committing the like. 22 19 


ihe By the g Ann, . hi requires, that | 
Knights of the Shire ſhould have 600]. 
per annum, and every other member .300/. 
per annum; it is enacted That no perſon 
| ſhall be qualified to fit in the houſe of com- 
mons within the meaning of the act, by 
virtue of any mortgage, whereof the equity 
of redemption is in any other perſon; un- 
leſs the mortgagee ſhall have been in poſ- 
ſeſſion of the mortgaged premiſes ſor ſeven | 
years before the time of his election? 


c AP. 


1 7 


df the Equity of . 
tion and who Way * it. 


1 
144 


A S$ the mortgagor may, at any reaſon- 

able time, call upon the mortgagee to 
redeem, ſo likewiſe may any other "perſon, | 

claiming an intereſt under him. e 


And therefore, Where a SEN made A vo- Kad. „ 
luntarye deed, and afterwards mortgaged the Cartwright. 


fame lands; and the rf deed, on rial at . 


law, was found fraudulent againſt the n E. Ca. Abr. 
gagee; yet, on a bill exhibited by the dn "= Ra 1 
to bot the deed was made to redeem the Weſt. 
wortgage, it was held that, though the 2" Ch. 
firſt deed was fraudulent, becauſe voluntary, 
as to the mortgage, yet, it was good as to 
the equity of redemption, and would paſss 
that; for a voluntary deed would * the 
party that made + it, and his heirs. 4 


Ae of a AERIE? may redeem, o or 1 Ch. Ca. Ve 
aten an * of apy ee 3. 
H IF, — 8 . 


Dougl. Rep. 


22. | 
Keech v. 
Hall. 
Supra. 63. 


Howard . 
Harris. | 


Supra. 18. 


Jones v. Me- 


redith. et. al. 
Bunb. 346. 


Comyns Rep. 


8 


2 Vez. 304. 


bid. 


1-9-7 
So likewiſe a tenant may put himſelf in 


the place of the mortgagor, and either re- 
deem himſelf, or get a friend to do it. 


The aſſignee in equity may redeem 3 
mortgage. 


A mortgage by a popiſh heir may be re. 
deemed by the next proteſtant heir, 


An equity of redemption will follow the 


cuftom as to the legal eſtate. In borough 


engliſh lands, if mortgaged, the equity of 


redemption will deſcend to the e ſon 


to whom the lands deſcend. 


So, in mortgages of gavelkind lands 


which deſcend to all the children equally, 


me equity of redemption. deſcends to all 


8 ; Philips v. 
Hele. 


5 1 Ch. Rep. | 


190. et. wid. 
Nr. 978. 


Shirley. v. 

Watts. 7 
3 Atk. Rep. 

200. 


nkewiſe. 


And it may de g . he 1 
one, ſeized in fee ſimple, mortgaged his 
lands with a proviſo for repayment by him, 
his heirs, or aſſigns, and then deviſed the 


ſame premiſes; ; the court decreed, on a bill 


by the deviſee to redeem, that the equity | 


of redemption delonged t to him and not to 
the heir. 


"So," a: 2 judgment creditor may redeem 
plat a moregagee- "7 a leaſchold eſtate, 3 
2 „ 
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eldeſt ſiſter, all his eſtate freehold and co- 


tothe plaintiffs: Anne, after her father's death, 


1 Atk, 603. 
prhold in fee, charged with 200 J. a-peice 


polleſſed the ſeveral eſtates, and married 
8 ah. 


who is likewiſe a bond creditor : but; be- n 
fore the bill is brought to redeem, @ writ Draper. 
of zxecution maſt be ſued out; for, until Vern, 399. 
that be done, the judgment creditor hath 1 | 
do lien on the leaſehold eſtate, and, for King w. Ma- : 
riſſal cited in tb 
want of it's being taken our, the bill i in the the principal . 
principal caſe 1 was diſmiſſed. caſe; . 
Tenant by elegit, ſtatute merchant, or Runb. 347. | 
2 E. C. Abr. i 
flaple may redeem. 3 N 
The crown may redeem eſtates mortgag- Attorney } 
ed, forfeited by the mortgagor by being General »- ' 
8 e. Als 5 
indicted and outlawed for Mich treaſon. 1 Brown's 1 
A jointreſs may redeem, and although Howard v. 4 
the jointure be ſecured only on part of the eng [t 
Pra. page. 1 
eſtate, yet, ſhe may redeem the whole; 18. ir 
ſo ſhe may, though part of it be ſertled on Ch. Ca. 2 271. H 
her after marriage ; and, if ſhe pays more Danby E. 8 1 
than a third part rt the principal money, 5 Ts | a 
he ſhall hold the lands un reimburſed. Haymer v. 10 
Haymer. FA 
2 Vent. 342. 105 
And an huſband may be tenant by the 2 Sha. 8 1 
curt ef of an e uit of redem tion. „C TOD. : 4 
0 «rt Pet Pre. h. 1 
237. infra. F 
Thus, wig the fathiet of the plaintiff e i 
deviſed to Anne his daughter, the plaintiffs ig In- | 
| | 18 8 


0 
1 
1 
: 7 1h 
4 f &* 
49 
0 
1 0 
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with the defendant Inglis. Soon after jþ, 
died leaving iſſue a fon who died an infant 
and without ifſue ; upon his death the plain. 
tiffs, being heirs at law both to the infant 
and their ſiſter, became intitled to the re] 
eftate. Anne Inglis, before her marriage, 
mortgaged part of the frechold premiſes to 
the defendant Scarfe for 900 J.: the bill wa 
brought againſt the mortgagee and the 
huſband for an account, and for the dire. 
tion of the court. 


The Jefeadant; the huſband; :nfified that, 
having had iſſue by his wife, he was inti- 
tled to an eſtate for life in his late wife“ 
freehold premiſes as tenant by the curteſy, 

| ſubject to the mortgage of the defendant; 
and the Maſter of the Rolls, on hearing the 


cauſe, was of opinion the defendant Inglis 


was not intitled to a tenancy by the cur- 
teſy in the eſtate, comprized in the mort- 


gage, and decreed accordingly. But this 


decree was reverſed on appeal to Lord 
Chancellor Hardwicke, who, in giving judg- 
ment on this point, ſaid that the queſtion 
depended on two conſiderations ; firſt, on 
what ſort of intereſt an equity of redemption 
was conſidered to be in that court : ſecond- 


ly, on what was neceſſary to intitle a man to 
be tenant by the curteſy. Firſt, an equity of 
redemption had always been conſidered as 


an eſtate | in the land, for it might be deviſed, 
uo 


— K 


RE 


granted, or entailed with remainders; and 


och entail and remainders might be bar- 


red by fine and recovery: and therefore 
jt could not be conſidered as a mere right 
only, but muſt be taken to be ſuch an eſtate 
whereof there might be a ſeizin. That, 
the perſon ihereſore intitled to the equity 
of redemption was conſidered as the owner 
of the land, and a mortgage in fee was taken 
to be perſonal aſſets. That, by a deviſe of 
all lands, tenements and hereditaments, a 


mortgage in fee would not paſs, unleſs the 


equity of redemption were forecloſed; and, 


that, if after ſuch deviſe made, a forecloſure 
was had, yet, ſuch eſtate would not paſs 
by thoſe general words, of lands, tenements 


and hereditaments; becauſe a forecloſure 


was conſidered as a new purchaſe of the 
lands. That, the intereſt of the land muſt be 
ſomewhere, and could not be in abeyance; 
but it was not in the mortgagee, and there- 


fore muſt be in the mortgagor. That, it 


was certain the mortgagee was not barely 
a truſtee to the mortgagor, but to ſome 


purpoſes, namely; with regard to the inheri- 
tance he certainly s, until a forecloſure. 


Secondly, at common law, four things were 
neceſſary to intitle the huſband- to be te- 


nant by curteſy, vViZ ; marriage, iſſue, death, 


and ſeizin in fact. In this caſe the three _ 
firſt concurred, but it was objected that 


here was no beiin whateyer of the legal 


++ 
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eſtate in the wife in the confidermiion of 

law. However that was not the preſent 

- queſtion; the true queſtion was, whether there 

was ſuch ſeizin or poſſeſſion of the equitable 

eſtate in the wife, as, in that court, wa 

conſidered as equivalent to an actual feizin 

gf a freehold eflate at common law? And hi 

= Lordſhip was of opinion that there Way, 

; Actual poſſeſſion cloathed with the ,receipt 

of the rents and profits was the higheſt 

inſtance of an equitable ſeizin, both of 

which there was in this caſe ; and, that a 

huſband ſhould be tenant of the curteſy 

Sweetapple of the equitable eſtate of the wife bad been 
. Bindon. 

a Vern. 536. often determined. It was fo held in Sweet- 

| BEDS apple v. Bindon, which was a much ſtrong- 

er caſe than this; for, in that caſe, "i 

was neither ſeizin nor land: and, in 2 Vern, 

680. it was held that a articled for 

only, would pus by: a will, 


Hig Treat faid the princi cipal objection 

to the huſband's claim were two: firſt, 
luaches and negle& in the huſband by not 

paying off the mortgage. Secondly, that 

the rule ought to be equal between dower 
and curteſy, and that dower could 1 not de 
Vid. infra, | of a  truſt-eſtate, BN 
As to the firſt, it was not Smile to the 
wales of laches in the huſband,” viz; as in 
e caſe Where entry was requiffte; because 
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it was nothing near ſo eaſy to pay off a 
mortgage as to make an entry: and it held 
equally ſtrong in the caſe of a truſt- eſtate ; 
for a huſband might more eaſily get a de- 
cree for his truſtees to convey than a de- 
cree to redeem a mortgage, which was ne- 
ceſſarily attended with many delays. 


The ſecond objection proved too much, 


precedents of that court: if any innova- 
tion were to be made, his Lordſhip was 
of opinion that the neareſt way to right 
would be to let in the wife, to dower of a 


from being tenant by the curteſy of it. 


the curteſy, and the decree at the * 
as to this 11 885 muſt be reverſed. ol 


the former, Therefore, where there was a 
mortgage, and the mortgagor afterwards 
acknowledged three : judgments to other per- 
ſons for other money due, two of of the : perſons. 
to whom the ee were given, (to the 

5 . n intent 


if any thing, and intirely failed by the 


truſt-eſtate, and not to exclude the huſband 


There could be no inconvenience to the 
heir at law, for he would have the ſame 
remedy in this court, to make a tenant by 
the curteſy keep down the intereſt, as 
againſt any other tenant for life. For theſe _ 
reaſons his Lordſhip was of opinion that the 
defendant was intitled to be tenant by 


A 4 enn may dee | 


Grefivold . 


Marſham. 


7 Ca. Ch. 


170. 
Criſp. v. 
. 
7 Vin. Abr. 
52. pl. 2. Wy 


Morret et, al. 
d. Weſterne. 
2 Vern. 663. 
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intent that, the mortgage being ſet aſide, 


they might take out execution on then 
judgments,) gave notice to the mortgagee 
thereof, and requeſted him to accept of hiz 


i money, which, they ſaid, they were rea- 


dy to pay him; and deſired him to ap- 
point a time when, and they would pay him 
within a fortnight, It was in proof that no 
money was actually tendered : afterwards, 
the mortgagee, exhibited a bill and had x 


decree to forecloſe, and then, took a further 


abſolute conveyance from the mortgagor 
for a conſiderable ſum of money. The two 


_ creditors, on a bill exhibited, had a decree 


againſt the mortgagee to pay them their mo- 
ney, but, the third creditor had no relief, be. 


_ cauſe he did not give notice in time of his 


jud gment, 


But where the defendant, after ten years 
ſoit, four ſeveral reports, and two trials at 
law, obtained a decree to forecloſe upon 2 


mortgage ; and the plaintiffs had judgments 
and other incumbrances on the eſtate ſub- 
ſequent to the defendant's mortgage, and 


the bill was brought by the plaintiffs for 
an account of profits, and to redeem; the 
defendants pleaded all the former proceed- 
ings, the taking the account in an adver- 


ſary way, report, references, trials at lay 


and the decree ſigned and inrolled, in bar of 


any new account. to be taken, and denied 


notice 


105 J 


notice of the plaintiffs incumbrances; f but 
the plea was over-ruled. N 


There is a clear diſtinction between the 


preceding and the laſt caſe; in the for- 
mer an actual purchaſe was compleated 
and covered by the mortgage, which could 
not be impeached but by a creditor of 
whom the purchaſor had notice; in the 
latter there was only a decree for a fore- 


cloſure, which did not affect the judgment 


creditors as to their rignt of redemption. 


Redemption of a mortgage my; be had 
againſt the King. 


A mortgagor may redeem, even after a 


releaſe of the equity of redemption, if it 


appear, by circumftantial proofs, that it 
was made upon a ſecret froſt ng for his 
benefit, | 


Thus in the caſe of Morely againſt El- 
ways, where the plaintiff and his farher, i in 
December 1641, made a mortgage to the 
father of the defendants; the plaintiff's ſuit 
was to have redemption. The defendants 


ſet up a releaſe made by the plaintiff in 


Pawlett. a. 
Attorney Ge- 
neral Hard, 


405. 


Moreley. . 
Elways et. al, 
Ck Ca. 


107, 
Tran, 1668, 


1646, of all his equity of redemption, and 


a decree made by the Lord Chancellor 
Hide in this cauſe, in 1663, which decree 


was penned as if made by Og This 
decree being ſigned and inrolled, and the 


plaintiff not being able to perform the ſame, 


he could not have a bill of review, nor 
could 
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could he have been relieved by ſuch. bill, if 
it had been brought, the releaſe barring al 
his pretenſions ; and that being upon a ſecret | 
truſt, he could not prove the truſt poſitive. 
ly, the witneſſes being dead; wherefore he 
was not relievable either in law or equity, 
The plaintiff petitioned the Houſe of Lords 
for relief againſt the decree and releaſe. The 
Proofs offered to evidence the truſt were 
_ circumſtantial, and not direct poſitive 
proofs. They went principally to ſhew, 
that the debts, due from the plaintiff and 
his father, were ſmall in compariſon with 
the value of the eſtate at the time of mak. 
ing the releaſe, Theſe proofs being read, 
and it appearing clearly thereby, that the 
value of the lands was much gr eater than 
to make a ſatisfaction, for Js debt for 
which it was releaſed, it was determined to 
be a truſt ; and the cauſe was referred back 
to the court to be proceeded upon, as in 
the caſe of an equitable mortgage, which 
their Lordſhips adjudged it to be. After 
wards the cauſe was reheard in court, when 
| a decree was made for the defendants to 
come to an account, and the plaintiff to be 
admitted to the e of his eſtate 


And if there be tenant for life, with re- 
mainder or reverſion in fee of an equity of 
redemption, they ſhall contribute proper: 


tionably w what is due on the mortgage. . 
80 


L' 199: J. 


So, a devifee of an eſtate for life in an 
equity of redemption may redeem and hold. 
oyer, until ol. in remainder contribute. 


And in ſuch caſe the general rule is, RS Rods. 
che eſtate of the tenant for life in the pre- by 0 ö 
miſes ſhall be rated at one third, and that 8 b 
of the remainder- man or reverſioner in fee 3 | | 
at two thirds of what is due for DADA . C. 
and intereſt. 62. 


And if the mortgage money is payable Hayes v. 
on a contingency not arrived, he in re- Iu & 
mainder or reyerfion may exhibit, his bill 223 _ 
quia timet, againſt the tenant for life, and 
the tepant for life ſhall be decreed to eon- 
tribute, 9 


And if the tenant for life of the equity N v, 
of redemption pays off the mortgage, and 3 
has the term aſſigned over in truſt for him- Geo. 
ſelf, and makes improvements, and dies; pg 2 
and afterwards the remainder- man or reyer- 1 5 


ſioner comes to redeem; his repreſentatives * . Cle 
hall have the allowance of two thirds of the e 
laſting improvements, but nothing for the 

other third, becauſe he received the bene- 

fit thereof during his life; and no intereſt F wt: 
ſhall be allowed during the life of tenant 1 
for liſe for the money he paid, for he is 


bound to keep down the intereſt during his 
eſtate. | | | 
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[+ 108 'Þ 
'A diftinaion i is made in computing the 
value of the life, where the application is 


during the life of tenant for life, and where 
after his death. For where lands in mort- 


gage were deviſed to A. for life, remainder 


to B. and his heirs; A, entered, bought in 
the mortgage, took an aſſignment in truſ- 
tees names, and died. B. the remainder- 


man, preferred his bill againſt the defend. 


ant, the repreſentative of A, to redeem. 
It was inſiſted, by B's counſel, that he ought 


to pay but two thirds of what was due on 


james D 
Hailes. 
Prec. Ch. 44. 


the mortgage, and that the other third 
ought to be allowed by the defendant, by 


reaſon the tenant for life enjoyed the pro- 


fits during his life. But the court ſaid, had 


the application for redemption been in the 


life-time of the tenant for life, then, that 


he ſhould: have been allowed a proportion 
of the money, in proportion to the value 


of the reſpective eſtates of the tenant for 


life and the remainder- man; but, he being 


now dead and having enjoyed the eftate but 


one year only, the defendant muſt make an 


allowance only for the time > WAG A. <nyjayed 


the eſtate. 


: 1 * 


In the 105 of James ant Hailer, it is Jaid 


down that, if an eſtate in mortgage be ſettled 


on A, for life, and then on B, in tail or in 
fee, the tenant. for life ſhall bear two 


tit Fs 


1 10 f] 
fifths of the principal and intereſt, and the 
remainder-man * Aae, OS; 


But e be has: is poſſeled af che 
n of n hath ſuch an intereſt 


laid out by him to o redeem. upon; che re- 
mainder-man ſhall pay him, or his repre- 
ſentatives all he hath advanced. 


As where a tenant in tail of a mortgaged 
eſtate, under the. will of his father upon 


| the death of his two brothers, paid off a 
debt originally on the eſtate by mortgage 
term for years, but neglected to have an 


aſſignment of the term to himſelf, and after- 
wards deviſed the ſame lands; and the plain- 
tiffs, the remainder- men under the will, 
claimed the eſtate, as not barred, diſcharg- 


ed of the incumbrance. The Lord Chan- 
cellor held that, there being a term for 


years in the mortgagee which ſtood in 


-2 Kirkham . 


Smith: 


point of law as it did before, no aſſignment 5 


in law being made thereof, none of the par- 
ties before the court had the legal eſtate, 
for a conveyance of which the plaintiffs 
came; and therefore that conveyance muſt 


be upon equitable grounds. That, ſo far 


as it appeared, tenant in tail paid it off with 
his own money; ; that he might have taken 


an aſſignment of the term, either, in truſt, 


to > attend the inheritance which would have 


ended | 
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Sawley v. 

| Gower. 

2 Vern. 61. | 
Placknet v. 
KHER, 

1 Vern. 411. 

2 Atk. 294. 


gage. 


110 3 


ended this queſtion; or in truft for tint: 
ſelf, his executors or adminiſtrators; Which 


would, notwithſtanding the remainder over, 
have kept this incumbrance on foot for 
the benefit of his perſonal eſtate and thoſs 
intitled thereto; or, that he might hay: 
called for an affignmetit of it in his life, if 
he had found out this limitation in remain. 
der, that it might have been made for the 
benefit of his executors zo? of the remain- 


der; but his not doing any of theſe, clearh 
proved that he took himſelf to have had 


the abſolute ownerſhip and diſpoſal of it 


And the court could not decree to perſons, 


claiming this in contradiction to his appre- 


henſion and intent, a conveyance of the 


inheritance, and likewiſe of this term, 
without making a ſatisfaction to the per- 
ſonal eſtate of the tenant in tail; 3. as that 
would be contrary to the maxim that, by 
who would have equity muſt do equity ; and 


the plaintiffs were decreed to have the 


eſtate, ſubject to the money paid by the 
tenant in tail f in n diſcharge of the mort 


N \ * 

S 
1 

» 


Ap equity of embed of a mortgage 


in fee is not aſſets at law, becauſe the eſtate 


is forfeited; andif a ſpecialty creditor bring 
an action againſt. the heir, the heir may 
plead riens per diſcent but the heir hav- 


ing x right in quits that is in be lia- 
VI. 


. 111 T. 


ple 70 atisfy debts; ; and if the heir aliens, 
or releaſes his equity of redemption, to 
prevent the creditors from having a ſatiſ- 
faction for their debts, the Court of Chan- 
cery will follow the money in the hands of 
the heir or r exccutor. Zug 


Thus where C. rakes a mortgage and 
died poſſeſſed of the equity of redemption 
of a term for years, leaving greater debts than 
his eſtate would pay; 
Chancery, whether this mere equity of re- 
demption was only equitable aſſets and 
diſtributable equally, pro rata, among all 


or quality of their debts; or, whether it 
ſhould be applied in a courſe of admi- 


niſtration, in which caſe, the bond credi- 


determined that this equity of redemption 


being of the whole term and forfeited at 
law, and the right of redemption being 
barely an equitable intereſt, it was reaſon- | 
able to conſtrue it equitable aſſets, and 
conſequently diftributable amongſt all the 


to the degree or quality of the debts; all 
debts bes? in a conſcientious regard, equa], 
and 4 the higheft equity. 


a queſtion aroſe in 


the creditors, without regard to the degree 


creditors, pro rata, without having, reſpe& 


But, 


Count. Bennet 
v. Box. cit- 
ed 1 Vern. 
410. Query 
if before the 
ſtatute of 
fraudulent 
deviites. +. 


Creditors of 


Sir Charles 
Cox. 
3 Will. Rep. 
311. 


tors would ſwallow up all the aſſets with- 
out leaving any thing for the creditors 
upon ſimple contract? And it was ſolemnly 


was equitable aſſets only ; for, the mortgage 
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2 Vern. 61. 


Cole v, War- 


den. 


1 Vern: 41d. 
Maſſam v. 
Harding. | 
Exchequer 
17 34» 


Spencer w. 
Biffin at 


Rolls Mi- 
chaelmas 
Term 1734. 
1 Salk, 3 554 


Fortrey v. 
Fortrey. 


2 Vern, 134. 


Sawley w. 
Gower. 


= qa that are not aſſets at law. 5 


Hard. 469. | 


Turner v. 
| Gwinn, 
1 Vern. 41. 


Child. . 
Stephens. 


| liable to debts, and attract the redemp- 


claim is that the debts ſhall be paid i in the 
courſe of adminiſtration ; but that 1s to be 


for nn of debts. 5 


for payment of debts, a diſtinction is taken 
in the application of the aſſets, where lands 
| mortgaged are deviſed for payment of debts] 
generally; and when the deviſee for pay- 
men of debts is made executor. In the! 
; former cafe it will be taken to be equitable | 


{ 1121 


But, if lands in fee be mortgaged for 
a term of years, the reverſion i in the mort. 
gagor, expectant upon the determination 
of the term for years, will be aſſets at lay 


tion. In ſuch caſe, although the mortgage 
be for a thouſand years, yet, the bond 
creditor may have judgment againſt the 


heir of the obligor, and a cęſſet executio, un. 
til the reverſion come into r 


But the judgment will be of aſſets quands 
acciderint, and the creditor cannot, by a | 
bill in equity, compel the heir to ſell the 
reverſion, bur muſt expect until it falls. 

. Where e are N the uſual 


intended of legal aſſets, and not of alſets 


An equity of redemption is  deviſeale 


But K an aue of ede e 5 deviſed 


e 


( 113 1 

sffets and all the creditors are equally con- 
cerned and intitled, and none are to be pre- 
ſerred before the other. Statutes, judgments, 
bonds, or fimple contract debts, if they do 
not attach upon the very land ſo deviſed, 
(as a judgment cannot; if the. land be in 
mortgage at the time of giving it,) ſhall 
be paid in proportion, and by average; 
and ſo of other equitable incumbrances.. 
But, in the latter caſe, the equity of re- 


alſets, and he muſt pay debts on ſpetial- 
ties before debts on promiſes: the former 


though naturally and in conſcience, a debt 
due as the other. 
Thus where 4, * made a ſettle⸗ 


ment on lands which he covenanted 


| jndgment defeazanced on - payment of a 
ſum certain. Afterwards A, made his will, 


having an artificial preference at law, 


were of a certain annual value, mortgaged 
all his other lands, and then confeſſed a 


and deviſed all his lands for payment of 
his debts, and conflituted, the deviſee in truſt 

for payment of debts, executor, A bill was 
fled by the judgment cretlitor to have the 
truſt performed and his debt ſatisfied. The 
defendant's anſwer admitted the deviſe for 
payment of debts, but ſet forth the jointure, 
corenant, and the mortgage, and that the 
LE eps GL Rn be lands : 


it Vern. 101. 


2 Ch. Ca. 


54+ 


Hixon v. 
Wytham. 
1 Ch. Ca. 


248, 9. 


demption in the executor will be legal 


by contract without ſpecialty is as juſtly 


Girling v. 


Lee 1 Vern 


Mortley Cit= 
ed in Girl- 


ing v. bee, 
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F 114 J 
lands jointured were not of the value for 
which they were given. The queſtion waz, 
whether the debt upon covenant and that 
upon judgment ſhould be paid pari paſſy, 
or, whether the latter ſhould be firſt diſcharg. 
ed? And it was decreed that the 1d 
ſhould be ſold for payment of debts, ac- 
cording to the truſt in the defendant's fa- 
ther's will, and that the plaintiffs ſhould be 
let in for a ſatisfaction of his judgment, 
without regard had to the covenant for 

making good the jointure. The ground of 
which determination I apprehend to have 
been that, where the deviſee in truſt is 
likewiſe made executvr, equity infers that 
the teſtator meant to deviſe his eſtates as 
perſonalty, and of conſequence the affets 
are conſidered as legal; but that inference 
is not neceſſarily called for in a deviſe to 
_ truſtees, there being no ground to imagine 
that the teſtator intends in that caſe toff 
alter the nature of his property, but only 
means to make it liable to his debts, 
and the court will not otherwiſe imply it 
the conſtruction, which makes the aſletY 
equitable, being more conſonant to ſubſtantia 1 
juſtice in caſe of a r to pay al 
_ debts. | 


And this reaſoning ſeems to me to bY 
fupported by the refolution of the cour 1 


where lands mortgaged Were deviſed in truff 3 


LEY 


A payment of debts though the 3 
was made executar, the deviſe being made 
jo bim and his heirs; for, in that auler the 
aſſers were held to be * 


In 4s 108 I allude to, i," deviſed, 
inter alia, as follows. My ab I make 
ſole executor, and 10 him and bis heirs 1 give 
ind deviſe all my meſſuages, lands; tene- 


ments; and hereditaments, upon truſt to 
ell the ſame, and with the monies, to be 
iſed by ſale and my perſonal eſtate, to pay 


my debts and portions to my children. 
The queſtion was, whether the money raiſed 
by ſale ſhould be legal affets ? and it was 
reſolved that, the deviſe being to the executor 


and his heirs, the lands muſt go in a courſe 
of deſcent, and he muſt take as a tfuſtee, 
ind not as an executor; and the court decreed 
the debts and portions to be paid in _ 


pm 


On ſuch: A deviſe of lands to thi executor, . 


. Hixon D. 
Wytham 


editors ſhall be paid before legatees, and 
not only in proportion; but, it ſhould ſeem, 
that if the lands be given to truſtees and 
they be not conſtituted executors, debts 
and legacies, except thoſe affecting the land, 
nuſt be paid in proportion. Becauſe the 
vill of the owner makes the land liable, 


and that gives no preference expresſly or 


npliedly to one before the other. 


1 3 Ss 8 


Anony- 
mous 


2 Vern. 133. 


1 Ch. Ca. 
248. 

Supra, 
I Mod. Rep, 
117. 


Whitton 9 


Lloyd. 
1 Ch, Ca, 


275, 


Supra. 115. 


| Brunt V, 
Beſt, er al. 


i Vern. 69. 


truſtee for payment of mortgages and ſpe- 
cific legacies, though the remainder be given 


ritance; and thus this caſe is ö 
from that 1 in 2 Vernon 1 3 3. 


Thus, where 4, having mortgaged copy. 
hold lands, afterwards ſurrendered them to 
the uſe of his will, and then deviſed 
them to B, in truſt in the firſt place, to 


the ſajd lands; and, in the next place, to 
pay ſeveral legacies, particularly a legacy 


der in fee to B, and made B, his executir, 
B, proved the will, and paid debts not on 
mortgage; and to raiſe money for that pur- 
poſe, made ſeveral new mortgages of the 


his bill for ſatisfaction of his wife's legacy 
and toredeem ; inſiſting that, after the mort. 
gages made by A, were diſcharged, the 
lands ſhould ſtand charged with his legacy, 
„ and that it ſhould not be poſtponed to the 


1 reſolved that the plaintiff could not be ad 


E a 


Where lands mortgaged are deviſed to z 


to him in fee, yet, if the truſtee be made 
executor, the equity of redemption is con- 
ſidered as legal aſſets in his hands; the rea. 
ſon ſeems to be, becauſe, as to the deviſe for 
payment of debts, it falls upon him as ex. 
ecutor and not as deviſee of the inheri. 


ay off and diſcharge the mortgages on 


of 200 J. to the plaintiff's wife, the remain- 


lands in queſtion. The plaintiff exhibited 


new mortgages made by B. But it was 


mitted 


( 10 J 

the whole; for B, was not only à truftee for 
deviſee; that the lands, in his hands, were 
gal aſſets charged with all the debts of the 
teſtator, and, by conſequence, with the 
new mortgages made by B; the money 


the debts of the teſtator. 


If a mortgage be made of lands, and 
afterwards more money is raiſed by ſubſe- 


by deed in his life-time and by will, con- 
for payment of his debts, by which they 
mortgagees, having a ſecurity for their 


court will not take from them, and, 


to redeem, ſhall be firſt ſatisfied; although 
the eſtate in queſtion was in the firſt mort- 


gagees and the ſubſequent mortgagees had 
only an equity. | 


debts ; notwithſtanding the deviſee be heir 


de JE aſſets. 


mitted to redeem part without redeeming 


payment of debts, but alſo, executor to the 


having been raiſed by him for payment of 


Stephens. 
IVern. 101. 
quent mortgages; and then the mortgagor, 


veys and ſettles all his lands unto truſtees 
become equitable aſſets, the ſubſequent 
money by a lien upon the eſtate, which ” 


preſervation of their own intereſt a pe 


bor, ifs a bo ate ene or 
redemption of a truſt-eſtate by the ceſtui 
que truſt, ſubje&t to the payment of his 
at law, yet the equity of redemption ſhall 


1 5 Thus 


Child 2. 


3 


Pluncket v. 
Penſon. 


2 Atk. 290, 


cequitable aſſets; which was founded upon 
the third clauſe of the ſtatute againſt fraudu- 
lent deviſes that gave a ſpecialty creditor 


Jett nevertheleſs to the payment of his debts, 


tion of a mortgage in fee of a truſt-eftate 


a mortgage in fee of a truſt-eſtate ſubject 
to the ſame thing; that if the plaintiff was 
under the neceſſity of coming to Chancery 
for relief, the court would act according 
to it's known rules of doing equal juſtice to 


priority. And the real eſtates were order- | 


the mortgages, the creditors mou | be 2 
what was left pari paſſu. 


k 118 J 
Thus where Peſon the teſtator, who way 
the cęſtui que iruſt of a real eſtate, made 2 
mortgage of it in fee; and, the equity of 
redemption being in him, he, by his will, 
gave and deviſed to his dear ſon and to his 
heirs for ever the mortgaged premiſes, ſub- 


annuities, and legacies, and then died in. 
debted by bond and ſimple contract; one 
queſtion was, whether an equity of redemp- 


ought to be conſidered as legal or equita- 
ble aſſets? Lord Hardwicke, in giving judg- 
ment on this caſe, admitted that, if a mere 
truſt-eſtate deſcended upon an heir at lau, it 
would be conſidered as legal and not as 


his remedy at law by an action of debt 
againſt the heir of the obligors. But his 
Lordſhip faid, that the ſtatute had not made 


all creditors without any diſtinction as to 


ed to be ſold, and that, after paying off 


* 9 
8 fi 3 


TN * A 


L 
| An equity of redemption has never been 
held to be liable to a bond creditor in the 
life of the mortgagor. | 


In the caſe of Penville v. Luſcomb at the 
Rolls the 4th. of February 1728, Sir To/eph 


Jl was ſtrongly inclined to think there 


could be no poſſeſſio fratris of an equity of 
redemption. Sed quære, for, in arguing 


the ſame caſe, Mr. Fazakerley ſaid he had 
z note of a caſe with the ſame names de- 


termined by Lord Cowper in 1716, where- 


in his Lordſhip held directly the contrary ; 


namely, that there mi ght be a poſſeſio fratris 
of an equity of redemption. And the 


latter opinion ſeems to me to be moſt rea- 


ſonable; for, there may be a poſſeſſio fra- 


jris of an uſe, and yet, in law, an uſe was 


neither aſſets in the executor nor in the 
heir, as an equity of redemption is; be- 
ſides, the mortgagee, before forecloſure, is, 


35 to the inheritance, a truſtee for the mort- 


2 Atk. 292. 


Cited. 
1 Atk. 604. 
Cort. ibid. 


Co. Litt. 
146. 


100. 124. b. 
Plow 58. 


1 Atk, 606, 


gagor, and a truſt-eſtate, now, is s analogous = 


to an uſe at common law, 


In general, no prin will be allowed 


to come into equity for a redemption, but 


he chat hath the legal eſtate. 


Bickleys v. 
Dorrington. 


Monk v. 


Pomfret. | 


We. where 2 E. Ca. bog. 39 Barnard. Rep 30. 


Thus, white the plaintiff, claiming under 
the heir general, came to redeem a mort- 


LY and the defendant, by anſwer, ſet 


14 N forth 


Lomax v. 
Bird. 


1 Vern. 182. 


c 


Franklyn V. 
eſtate and afterwards became a bankrupt, 
a commiſſion iſſued, and a meeting was 


had by the creditors to conſider whether 


Fern. 
Barnard. 
"ys 30, 


the redemption of the leaſe. The aſſignees, 
by their anſwer, took part with the plain- 


. : ditors of a bankrupt had a * in this 


redeem, or ſhould act colluſively; any per- 


In conſequence of this opinion the aſſignees 


thought it was adviſeable to file a bill for 
redemption, and thereupon brought a bill 
in their own names againſt the mortgagee 


1 <=} 
forth a deed of intail intitling ancthir per. 
ſon to the equity of redemption; the plain. 
tiff prayed he might redeem at his peri}, 
but the Lord Keeper would not permit him 


to do it, unleſs he could make out that the 
eſtate- tail was docked, 


But if third perſons be intereſted in 
the equity of redemption, and he or they 
who are in law intitled to the eſtate refuſe to 


ſon Intereſted will N to redeem, 


Thus, whete one mortgaged his leaſchold 


the aſſignees ſhould bring a bill to redeem. 
The majority of the creditors were of opi- 
nion, that it was not adviſeable ſa to do. 

could not do it, by an expreſs clauſe in 


the ſtatute of the pth Geo. 2. relating to 
bankrupts. The reſt of the creditors 


and the aſſignees, praying to be let in to 


tiffs. One queſtion was, whether the cre- | 


| Caſe, | 


„ 

eaſe, to bring their bill againſt the mort- 
gagee to compel him to redeem, making 
the aſſignees of the bankrupt defondiars? 
Mr. Juſtice Parker, who fat for the Chan- 
cellor, was of opinion they had. He ſaid 
that it was very true that, in general, no 
perſon ſhould come into equity to redeem, 
but who was intitled to the legal eſtate of 
the mortgagor. So, if an executor were 
willing to get in the debts of the teſtator, 
there was no foundation for a creditor to 
bring his bill for that purpoſe, That in 
general, where there were proper perſons 
to get in the eſtate of another, a court of 
equity would not ſuffer either the creditors 
of the teſtator or the creditors of a bank- 
rupt to bring a bill in equity in order to 
get in chat eſtate. But, that if an executor 
or aſſignees under a commiſſion colluded 
with a debtor, there was no doubt but a 
creditor might bring his bill in order to 
take care of the eſtate, and charge the aſ- 
lignees or executors with ſuch e e 15 
That in this caſe, there was a meeting of 
the creditors of the bankrupt to conſider, 
whether it was proper that the aſſignees 
ſhould bring a bill in order to be let in to a 
redemption of his eſtate; and the majority 
4 8 creditors were of opinion that it was 

That the aſſignees thereupon could 

not . this bill, that is, for the be- 
befit of the bankrupt? 8 ehe. That any 


creditor | 


1 
creditor therefore had a right to "oy fi 
bil under peril of coſts. 


Buy, although the power of redemption 
be an ancient right, which the mortg 
and all claiming under him, whether by 

voluntary conveyance or otherwiſe, are inti- 
tled unto, yet, being a right originating 
in, and in fact, created by, a Court of 

2 Vent, 350, equity, it is made ſubſervient to their 
rules. 


Therefore the mortgagor or thoſe chiming 
through him, on application to the court, will 


have it decreed to them abſolutely, or under 
certain conditions according to the nature 
and Ss: of their caſe, 


The court, in the exerciſe of this juriſ. 
dliction, views mortgages after forfeiture 
in two different lights, according to the 
intereſt of the party from whom the appli- 
cation comes. If the mortgagor ſeeks for 
redemption he muſt do equity to the mort- 
gagee, or the court will conſider the eſtatc 
as abſolute in the mortgagee. On the 
other hand, if the mortgagee files his bill 
to foxecloſe, the court will enter into the | 
eſſential nature of the contract, and, 
confidering the tranſaction merely as 2 
loan, oblige him to ſubmit to be redeemed | 


on the condition originally ſtipulated ; the 
| payment | 


123 J. 
payrnent of the principal advanced with : 
legal intereſt. ; 


A ſteady attention to this mode of con- 
duktion will explain the principles of all 
the caſes on n this head. 


Thus where the defendant, being a 
mortgagee of the premiſes, afterwards pur- 
chaſed the ſame for valuable conſideration ; 
and the plaintiff, having the title of re- 


demption, would, before he redeemed, have 
had the validity of the mortgage tried at 
law; the court, on reading precedents 


Smith v. 


Valence, 


1 Rep. in 
Cha. 170. 
Cowper's 


Rep. 601. 


on the plaintiff's part, was of opinion that, 


the defendant being a purchaſor for a valu- 


able conſideration, the plaintiff ought to 
declare whether he would redeem the mort- 
gaged premiſes or not, before he endea- 1 
youred to avoid the title; it being againſt 


the rule of juſtice for the plaintiff to have 


the equity of redemption from the defend- 


ant after he had endeavoured ſo to do; 
ad that, if he would redeem, he ought 


to pay the defendant all his principal mo- 


ney due thereon with damages and coſts ; 
which he refuſing to do, the court diſ- 
miſſed the bill. ; + Se 


And, bet the mortgagor, being an 
infant, by his guardian had endeavoured 


w defeat the mortgagee and overthrow 


Rene 85 
Langley. 
2 Vern. . 
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Bonham v. 


Necomb. 
I Yern 232. 


(124 ] 
his title, and the mortgagee prevailed, the 
latter, on application to redeem, having 


ſworn he had paid a conſiderable ſum more 


than his coſts as taxed, was, on the account, 
allowed all he had expended ; and the mort. 
gagee having, (under an apprehenſion that 
his mortgage would have been defeated at 
law) got adminiſtration in the ſpiritui 


court as principal creditor, was allowed the 


coſts dee there alſo. 


| so, although the mortgagee cannot com- 


pel the mortgagor to redeem before the 


time agreed upon, videlicet, the day ap- 


pointed for re- payment of the money; yet, 
if a hard bargain be made againſt the 


mortgagor, he will be admitted to redeem 
before that time. As where the plaintif, 


being ſeized in poſſeſſion of lands worth 


15/. per annum and of other lands in re- 
| verſion ſubje& to incumbrances, in 1657, 
in conſideration of 320 1. demiſed thoſe 


lands by deed and fine to the defendant for 


dition, that if the plaintiff, or his heirs, 


| ſhould pay the defendant 380 J. in 1638, 
then, the conuzees of the fine ſhould ſtand} 


ſeized to the uſe of the plaintiff and his 


heirs; and the plaintiff covenanted for the} 
defendant's enjoyment. accordingly, Within 


a few years after, this conveyance made, two 


old lives, on which the reverſionary intereſt 


depended 


26 } 


decame 45 J. per annum; and, in 1682, 
the plaintiff brought his bill to be admitted 
to redeem the premiſes, and to have an 
account of profits from the date of the 


was in that form, yet, it was agreed be- 


although there was no proof of any other 
agreement than the deed, and there was a 
bond to perform the covenants of the deed ; 
and 1t appeared that the eſtate conſiſted 


that the defendant had laid out above 1001, 
in repairs; yet, in regard the plaintiff's 


deed, whereby the revenue exceeded the 
notwithſtanding there was a contingency 
unreaſonable bargain, and decreed an ac- 
tion on payment of what the profits fell 
at a day certain, not to expect till 1688. 
* to the condition of the deed. 


The Comin of Chancery will not allow a 
purchaſer to * a mortgagee in poſſeſ- 


depended, happening to drop, the eſtate 


deed, alledging that, though the deed 
tween him and the defendant that it ſhould 


be a mortgage and redeemable at any time 
upon payment of 320 J. and intereſt. And 


chiefly in old buildings and a mill, and 


mother died within three years after the 
intereſt of the money z the Lord Keeper, 
at the time of the deed, thought this an 
count of the profits ab origine, with redemp- 


ſhort of the 3207. and intereſt; and his 
Lordſhip appointed the ſame to be paid 


fion | 


Davy”. 
Barker. 
2 Atk. Zs 
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Lant v. 
Criſp. 

Vin. Abr. 
Tit. Mort. 
(T). Ca, 16. 


P- 467. 


Pope v. 


 Onilow. 
2 Vern. 286. 


Margrave v. 


Le Hook. 


Ibid. 207. 


1 Vern. 29. 


245. 


[ ' 


ſion to quit the eſtate to him, vnlet be 


will firſt pay him principal, intereſt and 


coſts. 


If poſſeſſion be obtained againſt a mort. 


gagee by fraud, pending a ſuit, it muſt be 


reſtored before there can be any redemp. 
tion. 


2 Eq. Ca. Abr. 599. Pl. 20. 


Where the mortgagee firſt lent money 
to the mortgagor upon a particular tene- 
ment, and afterwards advanced him a fur- 


ther ſum on another eſtate; and the latter 


turned out more valuable than the money 
due, but the firſt mortgage was deficient 


in point of value, the court would not ſuf- 
fer the one eſtate to be redeemed without 


the other. 


| Margrave v. 
Le Hook. © 


2 Vern. 207. 
1 Eq. Ca. 
Abr. 325.7. 
1 Vern, 245. 


Max, Eq. 65, 
: 66, 


So, if a 2 man make! two edel mort- 
gages of diftin& lands and then dies, and 


his heir endeavours to defeat the mortgagee} 


of one of the eſtates, by ſetting up an en- 
tail, and afterwards applies to redeem ; he 


ſhall redeem both or neither, . 


Pur 1950 rule ki not when ths heir 


claims by purchaſe, and not by deſcent. 


Bromley vv. 
Hamond. 


FS; Ca. 23 2, 


Thus where 4, and B, tenants: for life re- | 
mainder to their ſon in tail, mortgaged the 
lands ſo ſettled; A, died, and afterwards | 
the: MEE; finding his ſecurity bad, 

. CN Save 
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gave a third perſon a premium to procure 
the ſon, Fenant in tail, to borrow a farther 
ſum on mortgage, and then took an aſſign- 
ment from the laſt mortgagee ; the firſt 
mortgagee, on application to redeem, in- 
ited that, having now gained a good title 
at law to the lands, tenant in tail ſhould 
redeem both mortgages or neither: but the 
court held the ſon to be a ſtranger to the 
father as to the eſtate-tail, and decreed a 
redemption on payment of the laſt ſum bor- 
ca with coſts. 


A mortgage dela aſſignable, a purcha- William: * 
for ſhall hold it againſt the mortgagor or his Springßeld. 


hrs for the ſum due on the mortgage, al- 2 
tough he bought it for leſs than was due, 4. 
or for leſs than it was worth; for he ſtands 

in the place of the mortgagee who affigned, 1 
and who might have given it to him gra- 
i. And what was due will be the meaſure 

of allowance, not what was given, for that 
night be more than it was worth as well 
as leſs ; and he that runs the hazard if a 
bſs happens, ought to have the benefit i in 
ale 1 it turns to deen 


„ 


So, where 4, mortgaged his lands to B, Philips . 


inn ee. 
ad C, a ſtranger, bought the intereſt for leſs . 


an was due on the mortgage, and the Baker 


heir of the mortgagor brought his bill to wy . 
edcem ; the queſtion was, whether C, 23. 


ſhould 


4 
i 


OD ND SIS 
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2 Vent. 35 3. 


x Vern. 49. 


5 1 


Hale. | 


ſhould be allowed more than he actually 


ſtatutes, mortgages &c. and the heir at lau 
3. buys in any of them that are of the fir 
* date; if creditors, who have the later ſecu- 
rities, prefer their bill, the incumbrances, 
| bought in, ſhall not ſtand in their way for 
more than the heir really paid for them, 
For, a creditor has equal equity with a pur- 
chaſer, and the taking away the gain of the 


the heir would make, if the whole money! 


| ſhall be taken from him to make up the loſs 


ſ 128 J 


paid ? And the Lord Chancellor ſaid 10 
this caſe had neither point nor edge, for 
there was no colour why, when the heir 
came to redeem, he ſhould not pay the 
whole money due on the mortgage: for 
that if another man had met with a good 
bargain, there was no equity for the heir 
of the mortgagor to deprive him of the be. 


nefit of it, and take the advantage thereof 
himſelf. 


But where a man dies in debt and under 
ſeveral incumbrances, namely, judgments, 


latter to ſupply the loſs of the former, is 
making both equal ; and therefore the gain 


due on the incumbrance were allowed him, 


of the other incumbrancers upon the 


eſtate. 


So, if an heir at law, truſtee, executor,f 
or agent compound | * or 7 MOrtgagezf 


129. ] 


and buy them in for leſs than i8 due upon 
mem; he ſhall not take the benefit of it 
himſelf, but the creditors and legatees 


want of them, the benefit ſhall 80 to thoſe 
intitled to the ſurplus. 


And the equity ſeems to be the ſame if a 
creditors, or real purchaſers. | 


Thus, on a Maſter' 8 ſpecial report, to 
whom the account in queſtion was referred 
tobe taken, it was determined by the court, 
not, as againſt a real purch hafor, be allowed 


what he paid for it, without "regard © to hat 
vas actually due thereon, 


an eſtate charged with porticns to younger 
what he really paid for it. 


But 15 an heir or es buy in incum- 


purchalggy for Jeſs, 


If the 3 8 4 7 


* — : + 
*; thi 


hall have the advantage of it; and, for 


ſtranger purchaſe, as againſt incumbrancers,', 


that an heir or any other perſon ſhould 


more on any incumbrance bought in than 


If an heir purchaſes | in an incumbrance on 


children, he ſhall be allowed no more n 


brances to protect others to which he is 
himſelf intitled, the whole money due 5 
ſhall be allowed an e , although it it was 5 


1 Vern, 49. 
1 Salk. 155,4. 
2 Atk. 54 | 


Williams v. 


Springfield. 
1 Verng vor: 


Long v. 


Clopton, 
1 Vern. 464. 


Brathwaite v. 
Brathwaite. 5 
Ver 35. 


e 104 60 the f 
mortgagee on other-account as well as upon - 


GPK 


M.,anning. 


whom he ſeeks to be relieved in equity, 


Baxter Ve 
1 Vern. 244. 
3 Salk. 84. p. 


7. 

©: Ss E. Ca. | 
Abr. 603. 
pl. 34. 


: Shantlewoerk . 
come to redeem, he alſo ſhall not be ad- 
' mitted to redeem _ without paying the debt 


by bond; and the reaſon is, becauſe the heir, 
Coleman v. N 


V. Lewick . 


1 Vern. 245. 


0 S wh. 
Ca. 164. 


Mynch. 


x Will. Rep, 


oo OY 
4 Vez, 87. 


1 St. John v. 


Holford.] 


1 Ch, Ca. 97. 


gage to the defendant, and afterwards the 
mortgagee advanced and lent more money 
to the plaintiff on his bond; the mortga- | 
gor, on his bill to redeem, was not permitted 


5 bond debt. 


| hands | to pay bond debts; therefore, to avoid 


will be permirted to redeem. hh, 


1 3 J 
mortgage, the former debts, as well as the 
latter, muſt be diſcharged before the mort. 
gagor will be decreed to redeem); for, the con- 
dition being broken, the eſtate of the mort- 
gagee is become abſolute at law; and the 
mortgagor, being obliged to apply to equity 
to help him, having no remedy at law, will 
be required to do equity to the party againſt 


Thus, where the plaintiff made a mort. 


ſo to do without paying both debts, although 
there was no ſpecial agreement proved that 
the land ſhould Rand, as a ee for the 


And if the mortgagor 7 5 and his. 1 


after redemption, will be in by deſcent, 
and, of conſequence, the eſtate aſſets in his 


circuity, the heir muſt pay both, baer he | 


Thus, where the . 8 grandfather I 


(whoſe heir and executor he was), became 
| Hou 


*: 
P 


Tn] 


veyed eſtates by way of mortgage to A, to 
counter-ſecure him ; and B, afterwards, pre- 
vailed upon him to become bound with him 


bill being to redeem upon payment of what 


the queſtion was, whether the plaintiff ſhould 
againſt the latter bonds? And it was de- 


4000 /, 
and afterwards more money be lent on 
bond, if the executor would redeem, he 


tion | is aſſers in his hands. 8 


Te 


an eſtate, and the prior incumbrancer claims 


' for a further ſum of 2000 J. The plaintiff's 


4, had paid or been damnified by the bonds 
for 4000 J. and what remained due thereon ; 


be admitted to redeem. without diſcharging 
both debts, there being no agreement prov- 
ed that the mortgage was to be a ſecurity 


creed that, if the plaintiff would redeem, 
he ſhould reimburſe and ſave harmleſs the 
defendant againſt the 20001, as well as the 


80, if the mortgage be of a leaſe for years, 
: 2 Vern. 177, 


But, if then be N incumbrances upon 


bond likewiſe, it will be poſtponed to all 
others incumbrancers, whether by mort- 
gage, judgment, or ſtatute; for the bond is 
no charge on the eſtate, and he hath not 
the fame equity againſt a puiſne incumbran- 

: | K 2 ] cer 


bound with B, the plaintiff's father (whoſe 
heir B, was), in bonds for 4000 J.; B, con- 


Anonymous. 


Prec. Cha. 
TI, © 


muſt pay both; for the equity. of * 5 


Morret v. 
Haſke,, 
2 Atk. 52 


Kirtland. 


L 132 ] 


cer as againſt an heir at law, who is liable 


Prec. Ch. 
511. 

11 W. and 
M. c. 13. 
Challis v. 
Caſborn. 
1E. Ca. 
Abr. 325. 9. 


to che bond in gp of affets. 


And fince the ſtatute againſt Si, 
deviſes, the deviſce of the equity of redemp- 
tion cannot redeem without payment of the 
debt upon bond, and upon mortgage; be- 
cauſe the ſtatute makes ſuch deviſe void 
againſt creditors, and then, the deviſee ſtands 
in the ſame place as the heir would have 


ſtood if no deviſe had been made; but, be- 
fore that ſtatute, ſuch deviſte would not have = 


_ liable to a bond creditor, 


The defendant need not be original 


both mortgagee and bond creditor ; ; for, 


if he lends the money on the bond and 


hath the mortgage by aſſignment, there is 


the ſame equity for him againſt the mort- | 
z gagor or bis beirs to have both debts paid. 


Halliley — 


2 Ch, Rep. | 


Thus, * A. e lands to B 


for 601. and was alſo indebted to C, 501. 


on bond, and B, aſſigned his mortgage to | 
C, the court determined that, as the eſtate 


veſted was a chatte! leaſe liable to debts, | 
and C, had an aſſignment of it, and the 
bond debt was juſt, A, the plaintiff, ought | 


not to be let into redemption of the mort- | 


0 gage but upon payment of both debts; and 


it was derrecd er FM 


And, | 


{ 233 ] 


| And, I mould apprehend, the alſignee of 


the mortgage of a freebold ęſtate would be 


intitled to ne lange _ 


If the money due on the bind be lent 
frſt and the mortgage made afterwards, yet, 


there is the ſame equity for the mortgagee 


to have both ſums paid him; So, where 4, 


borrowed of B, 300 J. on bond, and after- 
wards . mortgaged lands to B, for 2600 J. 
lent, and then died; the plaintiff, the heir of 


4, prayed a redemption ; and the defendant 


inſiſted that the 300 J. was agreed to be ſe- 


cured alſo by the mortgage : and the plaintiff 
was decreed to pay the defendant bothdebts, 


This appears to be one of thoſe inſtances 


| in which equity will carry the debt beyond 


the penalty of the bond, if the principal 


Wyndham 


v. Jennings. 
2 Rep. Ch. 
247. 


Peers v. 

Baldwin. 
2 Eq. Ca. 

Abr. 611. 
1. 4. 


and intereſt exceed it; for, in this caſe, Pl. 4 


the obligee 1s the defendant, and the plain- 
tiff applies for the redemption; therefore 


if the principal and intereſt exceed the pe- 
nalty, the plaintiff in equity ought. to pay 


3 Ark. 518. 


it, for he comes for equity, and it is a 


maxim that, he that TR equity * do it. 


hut, if the 8 or e to 8 
money is due on bond, countenance a fraud 
upon a third perſon, by concealing thereof, 
he ſhall be redeemed upon payment of the 


principal money only ; ſo, where the plain- 
7 © 


Reaſon v. 
Sacheverell. 
Infra. 


3 Salk 84. 7. 


ſecuring it, and then died; his ſon and heir 


tereſt was paid; and that, upon payment of 
the 500 J. he would deliver up the mort- 


redeem, that the mortgagee, by conceal. 
from being liable to more than what was 
then pretended to be upon them, and de- 


without coſts. 


paid off, and then a further ſum be bor- 
rowed by the ſame parties on a defective 
title; the laſt ſum muſt be paid off on 
redemption as welle as the firſt. - 


a 
tiff, deviſee of an eſtate ſubject to a more. 
gage term for 1000 years, let the inte- 
reſt run in arrear and gave ſeveral bonds for 


being about to marry, the intended wife's 
father applied to the mortgagee to enquire 
what was due on the mortgage, who, being 
deſired not to diſcover the bonds, ſaid, that 
there was only 500 J. due, and that all in- 


gage. The court held, on application to 


ing the bonds, had diſcharged the lands | 


creed a redemption, upon payment of the 
500 J. with intereſt from that time, and 


And if part of an original mortgage be 


But, choad the mortgagee, who "PER 
ant, ſhall have this equity againſt the mort. 
gagor; yet, if the latter mortgage his equity 
of redemption 70 another, the ſecond mort- 


gagee | ſhall not be affected e for the 
bond 


CT. 
bond is but a perſonal charge upon the mort- 
gagor 0 | | 
So, where the perſon, claiming the equity 
of redemption, 1s a purchaſer for a valuable 
conſideration, the mortgage may be re- 
deemed by him without diſcharging - the 
bond; becauſe the lands, in the hands of the 
alienee, can be charged with nothing but 
what is an immediate lien thereon, which 
the bond is not. 
1 Vez, 87. Coleman v. Wynce. pree. Ch. 511. 


Nor ſhall a bond be diſcharged on re- 
demption of a prior mortgage, againſt cre- 
ditors under a deed of truſt of the equity 
of redemption; for it is only a charge upon 

the aſſets. | 


Bayly v. 
Robſon. 
Prec. Ch. 89. 
Archer vs. 
Snatt. 


2 Strange. 
1107. 
Wood v. 
Mortimer. 
cited in the 


laaſt caſe. 


1 Eq. Ca. | 
Abr. 325. 10. 


Anon. 2 Vez. 
8 


Mortgages are held not to be within the 


ſtatute of limitations; and, no poſitive time 


hath as yet been fixed upon, which ſhall be 


an abſolute bar to redemprion, becauſe, 
courts of equity have conſidered that a 
mortgagee cannot be injured if he receives 
his principal; intereſt and coſts; though a 
mortgagor may, if he be obliged to part with 
his eſtate for leſs than it's value. 


of time, being very difficult, and attended 
with great hardſhip on the mortgagee; it 
hath been thought reaſonable to eſtabliſh 


a period, at which, prima facit, the right of 
K4 eptlen 


But, the 
making up of accounts, after long periods 
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2 Vent. 340. 
1 Ch. Ca. 
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Knowles v. 
Spence. 
A a, Ca. 

r I L 
Orde bg : 
Smith, 

Sel. Ca. Ch. 
O, 10. 

Ibid. 56. 
Jenner v. 
Tracey. 
Note. 


3. Will. 288. 


Belch v. 
Harvey. 
Ibid. 


Saunders v. 


FHord. 


1 Rep. Ch. 


184. 
| Clapham V. 
Bowyer. 


3 bid. 206. 
Per Lord 


Talbot. | 
in Belch. v. 
Hervey. 


intra 


Rakeſtraw 
2. Brewer. 


White v. 


of producing circumſtances to account for 


preſerve an uniformity between the proceed- 


der the redemption as barred after twenty 
years where there is no diſability in the 
mortgagor, in imitation of the firſt clauſe 
of the ſtatute of limitations; ſo, after the | 
_ diſability is removed, the time fixed for pro- 

ſecuting in the proviſo, which is ten years, 
ought likewiſe, it ſeems, to be obſerved. 


Note. 3+ Will. 
288. 5 
Quzre et vid. 


_ aſſiſted by two juſtices, concerning the re- 
demption of a mortgage that had been 
made above forty years ; the court declar- 
ed, that mortgagors ſhould not be reliev- 
ed after twenty years; for, though theſe 
matters in equity were to be governed by 
the dun of the Tower” yet, as, in the. 


L. 196. J 


redemption ſhall be preſumed. to be deſert. 
ed by the mortgagor, unleſs he be capable 


his neglect, ſuchas by impriſonment, infan. 
cy. coverture, or by having been beyond 
ſea, and not by having abſconded, which isan 
avoiding or retarding of juſtice. And, to 


ings in courts of law and equity, twenty 
years after forfeiture and poſſeſſion taken 
by the mortgagee, no intereſt having been 
paid in the mean time, hath been fixed upon 
as the period, beyond which a right of re- 
demption ſhall not be favoured. 


And as the courts do, primd facit, conk- 


So, at a rehearing before the Lord Keeper 


ſtatote | 


8 


( 197 J 
tatute of the 21. James cap. 16. . 
legiſlature had adjudged it reaſonable to 
mit the time of entry to that period, un- 
leſs there were ſuch particular circum- 
ſtances as might vary the ordinary caſe, 
which were therein provided for, it was beſt 
to ſquare the rules of equity as near the 
tules of reaſon and law as might be. 


And the court refuſed to redeem after Iſham v. 
thirty-three years, although it was proved pn, ob Ch. 
by one witneſs that, about fwenty-four years 128. 
before the then application to redeem, the 
mortgagee had told him he was fully ſatiſ- 
fed and paid all his demands upon the 
mortgagor. 
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But the reporter ſays that the court pro- 
poſed, in reſpect of the badges of equity in 
this cauſe in favour of the plaintiff, to do 
ſomething for the plaintiff which the de- 
lendant conſented do. 


In the caſe of Clapham v. How; « That Clapham r. 
the mortgage had not been redeemed after ky wal Ch. 


twenty years, forfeiture, and that the eftate 207. 
had deſcended to an heir who had ſold the 
lame,” a on pleading, held good. 


But, if Hs: be fraud in the tranſaction, ca. temp. 


a if a 1 be made by an abſolute Talbot 63. 
V | 


[ 138 J 
deed without a defeazance, no length of 
time will be a bar. 


To 


Orde v. Thus, where 4, for a ſmall ſum of money 
Smith. Select Ch : ; 
Ca. in Ch. 9, mortgaged lands to B, and, to deceive the 


10. mortgagor, it was expreſſed that the redemp- 
tion ſhould be made with A's own Money. 
and in his life-time; A's neceſſities drove 
him abroad where he died; B, afterward, 

_ deviſed the money, if the mortgage ſhould 
be redeemed. On a bill exhibited to redeem, 
length of time was objected, 41 years having 
elapſed ; but the court decreed a redemy- 
tion, ſaying, that there was fraud in the 
original agreement, for the words, 70 be paid 
with his own money, were thrown in to make 
A, imagine it could not be done otherwiſe, | 


So, alſo, if there be any legal impedi- 

ment affecting the perſon having a right to 

7 redeem, he may redeem after ſuch impedi- 

ment is removed, although the period limited 

| Comel v. by the court be paſt. Thus, where huſband 
- ve. Ch. and wife mortgaged copyhold lands, (ot 
194. which ſhe was ſeized to her and her heirs 
according to the cuſtom of the manor, ) by 

ſurrender to the mortgagor, which, by non- 

payment, became forfeited ; the mortgagee } 

took poſſeſſion, and diſpoſed of them to 

his wife for life, with a reverſion to the de- 

| fendant and her heirs; afterwards the wife, 


the mor Eager, died, not n. been able 
0 


TT 0s 

to redeem during her coverture. The lands 
were conveyed over. Then the plaintiff 
her ſon and heir applied to the mortgagee 
to redeem, and it was inſiſted that he ought 
not to redeem againſt the alienee of the 
premiſes, twenty-five years being elapſed; 
but the court reſolved that, in regard of 
the impediment in the plaintiff's mother 
which prevented her redeeming during her 
coverture, the plaintiff. ought to redeem, 
and decreed accordingly. 


But, if the twenty years, conſidered in 
equity as a preſumptive bar, begin to run, 
the intervention of a legal diſability in the 
perſon having a right to redeem, will not 
prevent the time going on againſt him. 
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- Soy; his the plaintif 's father, in 1 1697, Floyd v. 


Manſell. 
mortgaged the lands in queſtion to the de- bers 3 


fendant, and in 1698, the mortgage being Rep. Eq. 185. 
forfeited, the defendant brought his eject- $4 JOun V+ 


r . 
ment and recovered poſſeſſion, and on a bill 8 | 
to redeem or forecloſe, had a decree accord- aa 5 
ingly which was ſigned and inrolled in 1 Eq. Ca. 
1701. In 1702, the plaintiff's father died. Abr. 315. 
The plaintiff continued an infant till 1709, * 
when he came of age. In 1721, he brought 
a bill to ſet aſide this decree and be let into 
a redemption, on payment of principal, 
intereſt, and colts, ſuggeſting therein that 
the defendant was much overpaid ; that the 


T2» lands 


2 Atk. 333. 


The defendant anſwered to part, and pleaded 


1 149 ] 
lands were of greater value: that the pro- 


ceedings in the decree were ex parte; and 
that there were many irregularities therein. 


the decree of forecloſure and enrollment, 
inſiſting, that it would be againſt practice 

to ſet aſide a decree, ſigned and inrolled, by 
an original bill: and the Lord Chancellor 
diſmiſſed the bill, but without coſts, ſaying, 
that, in this caſe, the infancy of the plaintif 
would not help him, the right to redeem 
not beginning in his time, but in his anceſ- 
tors; for, in all ſuch caſes, the party was 


barred, and had not 20 years after the im- 


pediment was removed. 


And ſo it is, although there be coverture 


or a tenancy by curteſy, yet, if the time be. 
gin to run, the diſability will not Pied 


1 rar of N 


. whats ths hath 1 an account 


made up on a bill to forecloſe within twenty 
_ years, though the mortgage be fifty years 
old, yet the heir of the mortgagor will 
not be barred; and the reaſon is that, 


the difficulty of accounting (which 1s one 


principal ground upon which the court 


found their objection to redemption after a 


d great length of time) being removed, no 
injury will accrue to the mortgagee in be- 


: ing obliged to receive back his e 


[ * ; 1 


in 1642, it appeared the mortgagee entered 
in 1650, and there were three deſcents on 
the defendant's part, and four on the part 


being anſwered for the greateſt part by in- 


been made up by. the mortgagee on a bill 


from the foot of the account in 1686. 


mited, although there be no bill filed, will 


Thus, where a mortgage was s made in 17 I 3, 
and the clerk to the ſolicitor for the mort». 


to ſave the right of We 


beirs will be barred. 


25 
| 141 n 


of the plaintiff; but, the length of time 
fancy or coverture, and an account haying 


brought by him in 1686, to forecloſe, the 
court decreed a redemption and an account 


And an account ſettled between the mort- 
gagor and mortgagee within the time li- 


preſerve 2 rightof nnen. 


gagor, in order to pay off the mortgage, 

ſettled an account in 1730, of what was 
due for principal and intereft, and no further 
proceedings were had; yet that was held 
by Lord Hardwicke, on application i in 1742. 


But, alchouglr ee be a deches to widows 3 
and an account, yet, if it be ſuffered to 
lie dormant and be not proſecuted within 
the time limited, the „ and * 


\ 


Auel and coſts. And therefore, Where Noe a. 
the bill was to redeem. a mortgage made Cowper. 


2 Vern. 77. 


Trin. T 


1700. 


Ano, 2 Atks 
333» 


St. John v. 
Turner. 


2 Vern. 418. 


Pi mw: Þ 


Thus, where A, in 1639, demiſed the 


lands in queſtion to B, to counter-ſecure | 


him againſt debts, for which B, ſtood bound 
as ſecurity to the amount of 4000 J. In 1649, 
B, entered on his ſecurity, and, by will, 
deviſed certain ſums out of it to his daugh. 
ters and the reſt to his. tons. In 1662, the 


_ executors allotted the lands among the 
children of B, according to their reſpective 


proportions. In 1663, a bill was brought 


by the heir of A, to redeem, and thereupon 
a decree was made to account. The heir 
died. Afterwards the ſuit was revived by 


. 4's daughters, who were co-heireſſes, and, 
in 1672, an account was again decreed, | 


The plaintiff being of the ſame name as | 
A, purchaſed the equity of redemption of 


the lands in queſtion from the co-heireſſes, 


and, in 1700, brought his bill to redeem 


and to have the benefit of the former de- 


erees. But the Lord Keeper diſmiſſed the 


bill and would not allow the plaintiff to 


redeem, by reaſon of the difficulty of 
accounting after ſo great length of time; 


5 eſpecially, as the mortgagor had himſelf ac- 


Orde . 
Herning. 
1 Wen. IT 


quieſced from 1639, to 1663, and neither 
paid the debt nor ſought a redemption; 
for though a decree had been ee : 


it was not Proſecuted. 


But, a there was an agreement that 


the * ſhould hold the premiſes | 
* 7 until | 


[ 143 Þ 


until he was ſatisfied, time was held to be 


o bar to the redemption ; not even though it 
appeared by the plaintiff's own ſhewing 
chat ſixty years were clapſed. 


\ 


So, where there was a pri in the deed, 
that if the mortgagor, or his heirs, or aſſigns, 


ould, on a Michaelmas day named in the 


deed or any Michaelmas day followi ng, Ny 


the mortgagee, his heirs, or aſſigns, the 


mortgage money and all arrears of intereſt 


which ſhould be then due, then, that the 


conveyance was to be void; it was held to be 
in the nature of a conditional purchaſe, ſub- 


ect to be defeated on payment of the ſums 


ſtipulated at any Mzichaelmas day at the 
election of the mortgagor or his heirs ; and 


that there was an everlaſting ſubſiſting right 
fredemprion, deſcendible to the heirs of the 


mortgagor, which could not be forfeited at 


law like other mortgages ; and that, there- 


fore, there could be no equity of redemption 


or any occaſion for the aſſiſtance of the 
court, but the mortgagor might, even at 
lay, defeat the conveyance by complying 


with the terms and conditions of i it, which 


Howell v. 
Price. Prec. 


Ch, 423, 
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were not limited to any particular time, but 


might be performed at any * Fw: 
0 the end of the . 


But, in the caſe of Hartpole v. Vall, 
here E, in conſideration of 600 J. lent him 
by 


Hartpole * 
Walſh. 
4 Rrown's. 


bal. Ca. * 


1 144 1 
by M, conveyed eſtates to him in fee ſub. 
ject to a proviſo That, © the conveyance 
ſhould be void, whenever I, his heirs, 
executors, adminiſtrators, or aſſigns, ſhould 
on any laſt day of June or December, pay 

unto V, or his heirs, the ſum of 600 1,” 
and it was agreed by the indenture that IW, 
and his heirs ſhould receive the yearly rent 
of the premiſes in lieu of his intereſt, wich 
a view to which, poſſeſſion was Se to 
him. Afterwards H, in conſideration of 
2300 1. paid by , granted and conveyed the 
premiſes compriſed in the former mortgage 
together with others, to him, his heirs, 
and aſſigns, and covenanted that, whenever 
 W, ſhould give to him, his heirs, or aſſigns 
eighteen months notice by letter in writ- 
ing requiring payment of the 23004, H. 


his heirs or aſſigns. ſhould pay the fame | 


with intereſt within eighteen months after 
ſuch requeſt ; and V, was in like manner let 
into poſſeſſion of the laſt mentioned premiſes; 
a bill for redemption brought, after a period 
of one hundred years. were elapſed, was diſ- 
miſſed, and that decree for diſmiſſion al- 
i the houſe of Lords. = 


The around, of which a as to the 
N premiſes firſt mortgaged, appears to have 
been, that the compriſing them in the latter 
mortgage put it in the power of the mortg?- 


r his erf to aſcertain and 
7 | limit 


TW. 

limit the time of redemption by demand- 
ing the mortgage money, which demand 
was admitted to have been made "7 V. 


Any act oft the mortgagee, oy which he Orde v. 
' acknowledges the tranſaction to be a mort- CC 
rage within 20 years, will take the caſe out Supra. 

of this rule; as, by deviſing the money in 

caſe the mortgage ſhould be redeemed, or 
exhibiting a bill to forecloſe. | 


So, where a bilt was deins to, becauſe White v. 
it was to be relieved againſt a mortgage rb 5 555 1 
after forty- one years, yet, on a promiſe b: 
ing proved that the mortgagor ſhould be 
at liberty to redeem after twenty-ſeven 
years, the demurrer was difallowed ; be- 
cauſe, though forty-one years had paſſed 
ſince the mortgage, yet, but fourteen had 
elapſed after the time agreed for redemption. 


So, a mortgage was decreed to be re- Conway . 
deemed upon the foot of an account ſtat ed Shrimpton. 


1 Brown's 
previous to the mortgagee's entering upon Parl. Ca. zog. 


the premiſes, notwithſtanding he had been Vin. Vol. 5. 


8 
In poſſeſſion forty years; the huſband. 'of 4 505. 
the heir of the mortgagee having entered 2 Eq. Ca. 


into an agreement with the heir of the e 
mortgagor, about ſeven years before the Ca. 2. 
bill for redemption came to a hearing, for 5 

the purchaſe of the equity of redemption. 

For although, for reaſons ſufficiently evident 


JJ 


Palmer e TY 


V. gas et 

al. 
5 Brown 8 
Fart. Ca. 194. 


[ 61 
in the only; the court refuſed to dens 1 
ſpecific performance of that agreement, yet, | 
it: ſeems to have been conſidered as an ad- 
miſſion by the mortgagee that, at that 
time, he conceived the mortgagor had 2 
right to redeem, which, occurring within 
ſeven years of the time of exhibiting the | 
bill, brought this caſe within the reaſoning 
of that immediately preceding. 


Upon the fame de e 
was decreed upon a bill filed fifty-five years 


after the original mortgage, and forty-ſeven 


years after the mortgagee got into poſſeſ. 
ſion, after five ejectments brought to defeat 
his eſtate by a title paramount, and aſter 


refuſal by four different anſwers to come to 
an account upon the foot of the mortgage, 


and to redeem. For, the non-redemption 


for thirty- eight years of the time elapſed, 
being accounted for, by having been occu- 
pied in different ſuits brought by the 
contending parties, a period of ſeventeen 


years, only, had ran out between the time 


of ſettling that diſpute, and the erhibiünk 


5 the bill to redeem. 


Proctor vv. 

Oates. 

2 Atk. Rep. 
140. 


And if the mortgagee Jubnit to be redeem 


ed, time will be no bar. 


** 


Thus, whe a tt; was brought to eos | 


after the mortgagee. hag bem in poſſeſſian 


Lom 


E 1% | 


Rom 170% to 1732, the year in which the 
pill was filed; and the defendant, (it being 
a family affair,) ſubmitred by his anſwer to 
be redeemed notwithſtanding the length of 
time; Lord Hardwicke, though he ſaid he 
aw no colour for the redemption, yet, on the 
defendant's ſubmiſſion, decreed an account 
of what was due for principal, intereſt; and 
coſts; and directed the plaintiff to pay the 
ſame in ſix months after the Maſter's re- 
port, or, in default, the bill to be diſmiſſed 
without coſts. 
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Time will be no bat if the mortgagor 

remains in poſſeſſion. As, where a perſon Rakeftraw v. 

had chambers in Gray's Im, and mortgaged ge. Ci, ch. 

them in 1687, but continued the poſſeſſion .. 

till 1700; at which time an order of the 

bench was made to deliver poſſeſſion of the 

mortgaged premiſes to the mortgagee ; upon 

part of which he entered, but, as to the 

other part, the mortgagor continued in 

poſſeſſion till 1708, when he died, leav= 

ing the plaintiff an infant, who came of 

age in 1714. From the death of the mort- 

gagor, the mortgagee had poſſeſſion of the 

whole. A bill was brought to redeem 

in 1726, and it was ſo decreed at the Rolls, 

and the decree was affirmed by Lord Chan- 

cellor King, who ſaid nothing was more clear 

than that, if the mortgagor was in poſſeſſion 

8 any h he ſhould be adm itted to re- 
„ 5 


118 1 
deem the 3 for, part of the cham. 
bers he might redeem as being in poſſeſſion 
thereof, and part he could not, ſeparately 
from the whole ; therefore he ſhould redeem 
the whole. If the mortgagee were in poſſeſ. 
ſion for twenty years, and no intereſt paid, 


there ſhould be no redemption. allowed, 
In this caſe the mortgagor was in poſſeſſion 
of part, till 1708; from 1708, to 1714, the 
plaintiff was an infant, ſo that was ac- 
counted for, and from that time it did not 
amount to 20 years. 


But, in this caſe, the court would not 
enter into the queſtion, until they were ſatiſ- 
fied the benchers had given the parties 
leave to try it at law faying, that this re- 
gard was to be had to all the ſocieties 22 
law, that all their diſputes might be 
determined amongſt themſelves; and the 
court, having determined the right, order- 
ed, that the benchers fhould ſettle what 
was due for principal, intereſt and coſts, 
and take an account of the ſeveral receipts 

and allowances. 


But, there is one caſe in which the legiſla- 
ture has thought proper to take from 
the mortgagor the equity of redemption, 
and to give the mortgagee an abſolute eſtate 
in the land; that is, where the former is 
guiley of a: fraud 18 the latter by con- 
N | cealing 


„„ 
cealing prior incumbrances. In ſuch caſes 
it is enacted, by the 4th & gth W. & 
M. cap. 16. that if any perſon ſhall bor- 


row any money &c. or become indebted 


for any other valuable conſideration, and, 


for the payment thereof, ſhall voluntarily 


give a judgment, ſtatute, or recognizance, 
and ſhall afterwards borrow any other ſum of 
another, or for other valuable conſideration 
become indebted to ſuch other, and for 
ſecuring the repayment and diſcharge thereof 


all mortgage lands to the ſecond lender, 


or to any other perſon in truſt for him, and 


ſhall not give notice to the mortgagee of 


ſuch judgment &c. in writing, before the 
execution of the faid mortgage or mort- 
gages, ſuch mortgagor ſhall have no be- 
nefit in the equity of redemption of the 


lands mortgaged, unleſs ſuch mortgagor or 


his heirs, upon notice given by the mort- 
gagee in writing under hand and ſeal, at- 


teſted by two witneſſes, of ſuch former 


judgment &c. ſhall within ſix months pay 


of and diſcharge the ſame, and cauſe the 


ſame to be vacated and diſcharged. And 


if any perſon, who ſhall once mortgage 


lands for valuable conſideration, 1all again 


mortgage the ſame lands, or any part there- 
of, to any perſon, the former mortgage 


being in force, and ſhall not diſcover in 


writing to the ſecond mortgagee, the firſt : 
mortgage; fuch mortgagor ſhall have no 
7 PT ms, ee 
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Wil. 


Ibid. 


ſecond mortgagee; but ſuch ſecond or 


exclude herſelf. 


al. v. Selby. 
2 Vern. 589. 


hands of the aſſignee, who may take ad- 


7 ſecond mortgage than in the firſt, ah is 


L 3199 1 


relief or equity of redemption againſt the 


third mortgagees may redeem any former 
mortgage. This act not to extend to bar 
any widow of any mortgagor of her dower, 
who did not lecally join with ſuch huſband 
in ſuch mortzage, or, orherwiſe, lawfully | 


On this 8 it hath been determined, 
that it is incumbent on the mortgagor, 
previous to a ſecond mortgage of his lands, 
to give the ſecond mortgagee notice in 


writing, under his hand, of all prick incum- 
brances. 


That a mortgage, which on the ſtatute 
becomes irredeemable, although aſſigned | 
over to another in conſideration of what is 
actually due thereon for principal, intereſt 
and coſts, ſtill remains trredeemable in the 


vantage of the ſtarute againſt clandeſtine 
Mortgages.” 


That, if a ſubſequent mortgagee redeems 
ſuch forecloſing mortgage, he thall hold the 
eſtate irredeemable. 5 7 


That, if there are more. lads: in en 


a caſe omitted in the ſtature. 7 
e That 


L 


That, the adding an acre or two would Ibid. 
not exempt the caſe out gf the ſtatute, 
but would be conſidered as a contrivance to 


avoid it. 


That a mortgagee, who claims the benefit 
of this ſtatute, muſt have conducted him- 
ſelf fairly throughout the tranſaction; it 
being intended to recompence honeſt mort- 
gagees for the trouble, hazard and charge 


they may be put unto, and not to cover 


a fraud or ill practice in obtaining a mort- 


gage, or an aſſignment thereof, or in be- 


coming a purchaſor. 


Ibid. 
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C A p. VI. 


Ok a Deviſe of Lands mozt: 
gaged. 


| How e. Vi. TEE mortgagee may deviſe lands mort. 


yew: bs gaged to him and they ſhall paſs there- 
33. by to the deviſee; and if the deviſee exhibit 
Supra. his bill againſt the mortgagor for redemp- 
ä forecloſe, a decree will be made 
accordingly. 
F where G, the father of the defendant, 
on ll, being ſeized in fee of lands, mortgaged 
co. Car. 3% 


Trin. 2. Car. Ring to K and his heirs, with a proviſo. for 
2. redemption; and afterwards, K, by his will 
in writing, gave all his goods, bills, bonds, 
mortgages, or ſpecialties for monies to 

R K, and made him his executor and died; 

the court were of opinion, that the words 

ell my morigages made a good deviſe of 


| the lands . 


But, a dissen was formerly taken be- 
tween mortgages in fee, and thoſe for years; 
for, if the former were forfeited, it was 
held that ſuch general words did not con- 

"Wh DOTY OY 1 


I 
only for life of the deviſe. — 

Thus, where one ſeized of divers lands in 
4, B, a and C, in fee, the lands in C being 
in him by mortgage, and forfeited, made his 
B, to ſeveral perſons and their heirs, and ſe- 


reſt of his goods, chattels, leaſes, eſtates, mort- 


goods whereof be was poſſeſſed to his wife, after 
bis debts and legacies paid, and made her exe- 


an ejeFione firme brought hy the heir 
of the mortgagee againſt the deviſee of the 


deviſe? And the court were of opinion that 


out an apparent intent ariſing out of the 
words of the will. 


ſeſſion, 


will; and, after deviſing the lands in A, and 
yeral legacies to other perſons, gave all the 
pages, debts, ready money, plate, and other 
cutrix and died; whereupon ſhe entered into 


the lands mortgaged, and deviſed them to M, 
and his heirs, and afterwards ſhe died. On 


10 fee paſſed ; for, that the heir ſhould not 
be diſinherited nor the fee paſſed away, with- 


yey an abſolute eſtate therein, but at m oſt 


Wilkinſon q. 
Merryland. 
Cro.. Car. 


4475 449, 
450. 


2. 


wiſe, the ſole queſtion was, whether the fee 
in the mortgages paſſed to the wife by this 


And, in this caſe, it did 

not appear that he intended to paſs but ſuch 
things whereof he was poſſeſſed, which extend- 
ed only to things perſonal, or leaſes, and 
not to freeholds whereof he was ſaid in law 
to be ſeized. And perhaps he was not poſ- 

ſeſſed of this land; for, it was not found 
lat the mer enreren and was in poſ- 


Trin. 11 Car. 
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150. 


ſeſſion, and commonly the mortgagor retain 
ed the poſſeſſion until forfeiture, 


were coupled with only perſonal things, a; 


fon of the words © whereof 1 Ian poſſe 7 4 


agitated during the life of the wife, and the 


it would have been decided againſt her; 
becauſe the queſtion, as taken up by the 
court, was, whether theſe mortgages in fee 
were to be conſidered as real or perſonal 
eſtate? And the unanimous opinion was, that 
they were of the former deſcription; in which 
caſe, the words of this will would not 
have attached upon them : beſides, from the 
clauſe with the words, 8 goods, | chattels, 


the ſentence, in which they were included, 
firſt took notice of an inferior kind of pro 
perty; but the natural conſtruction would 
0 have dees t that the teſtator intended mort- 


[ 184 ] 


In the ſame caſe it was ſaid, it would! 
have been very doubtful whether even a 
eſtate for life had paſſed to the wife if + 
had been alive, becauſe the mortgages 


goods, leaſes, eftates, mortgages, debts, Ge. 
which might be intended only of eſtates 
for years; and ſo much the rather, by rea. 


And . had the latter point 1 


de viſor been poſſeſſed of mortgages for years, 


leaſes, eſtates, mortgages, Sc. it could not 
have been inferred that the teſtator had an 
intention of paſſing eſtates in fee ſimple, as } 


| gages | 


E 
pages for years, which were of equal re- 
ſpectability, in conſideration of law, witk 
the leaſes. and other property combined in 
the ſweeping clauſe, 


The force of this reafoning however 
would have been in ſome degree weakened, 


if the teſtator had not been poſſeſſes of any 


mortgages for years; becauſe, in that caſe, 
either the word mortgages in the will muſt 


have been totally rejected, which would 
have been repugnant to every prineiple of 


conſtruction; or, he muſt have been under- 
food to mean ſuch mortgages as he had; 7 


and the rather in this particular caſe, be- 


cauſe at this time the queſtion, whether 
mortgages were to be conſidered as real or 
perſonal eſtate, turned upon nice and curi- 


ovs diſtinctions, in which few were conver- 
fant, And therefore, although if the teſta- 
tor had been poſſeſſed of duch property 


3s would have anſwered the words of the 
with, without expounding them to attach 


upon mortgages in fee, the court would 
haye leaned to a conſtruction which would 
not injure the heir at law; it being a 
maxim that he ſhall not be a; Auberired bat by 
expreſs words or neceſſary inplication. ” "Yet, 
ino operation could have been given to the 
words of the will, unleſs they had been held 


to affect the mortgages in fee, I thould 
taink, that the ſubject matter being of fo 


doubtful 75 
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forfeited, if the teſtator had other property 
to which thoſe terms Tue be Ws hd ap- 
plied. FT 


Sir Litton 
Strode . 
Lady Ruſſel 
et al. - 


2 Vern, 624, | 


in which the land 1s merely a pledge for 


every purpoſe, (except that of ſecuring the 
loan, ) the words, in the principal caſe, would 


all the teſtator's intereſt in mortgages, whe- 
ther in fee or for term of years. 


| deviſe of all a man's lands, tenements, and 
| hereditaments ; which words, being in law 


never applied to perſonal eſtates, unleſs when 
a contrary conſtruction would be, clearly, re- 
pugnant to the intention of the teſtator, 


= 
doubtful a nature, the intention would, in 
this caſe, have been ſtrong enough to have 
outweighed the claim of the heir. 


But now, the nature of mortgages being 
clearly underſtood, and the tranſaction, 
(whether the mortgage be in fee, or for 
years, forfeited or not) until forecloſure, 
conſidered as a perſonal engagement only, 


the money, and remains in the mortgagor to 


receive a different conſtruction, and carry 


This is evident from the operation of 2 


particularly appropriated to real eſtates, and 


will not carry mortgages in fee, although 


Thus N L, 'bejo ſeized of [OT 
manors, of lands in Z, and of a great per- 
ſonal eſtate, having no iſſue, mage his will 

| 1 and, 


( 287 ] 
ind, after deviſing of part to his wife far 
life and other legacies, gave all other bis 
lands, tenements and bereditaments out of ſet- 
ment to his nephew; L, ſubſequent to the 
making his will, forecloſed and had re- 
leaſes of the equity of redemption. of ſome 
mortgages in fee; one queſtion was, whe- 
ther theſe mortgages paſſed by the will under 
the general words, lands, tenements, and 
hereditaments ? And it was unanimouſly 
agreed by the Lord Chancellor, aſſiſted by 
the Maſter of the Rolls, Lord Chief Juſtice 
Trevor, and Juſtice Tracy, that mortgages in 
fee, although forfeited when the will was 
made, did not PRs by theſe general words. 


The ame raſan that Sod the court, 
in the caſe of Wilkinſon and Merryland, to 
determine, that if any eſtate in mortgages _ 
n fee paſſed by the words © all the reſt of 
my toods, chattels leaſes, eſtates mort- 
rapes, &c.” it was an eſtate for life only, 
governed the deciſion in the caſe of Sir 
Litton Strode v. Lady Ruſſell, that the teſta- 
tors mortgages did not paſs by the words 
"lands, tensments, and hereditaments ;” 
damely that the words uſed by the teſtator 
vere not properly applicable to the ſubject 
matter, which it was contended they ought 
Þ afe&, conſidered at the different periods 
at which thoſe caſes were determined; a 
mortgage in fee, when forfeited, being at 
de time of the deciſion upon the former 


caſe i 


—— 1 


Sir John 
Wynne v. 
Sir Thomas 
Littleton. 

et al. 

2 Ch; Ca. 51. 
Sc. 1 Vern. 3. 
Sc. 2 Vent. 


351. 


8 8c. Swinb. 


504. 


of Bol. per annum iſſuing out of the ſame 
lands: 5 and, after the bequeſt of ſeveral 


tend to mortgages ; eſpecially; if the lands 


them to G, by way of mortgage, arid 
the money if P failed; in which caſe G wa 
was done. , entered on the lands, and 

enjoyed them divers years; and being ſci 


ed thereof, and alſo of other lands in "hel 
counties in Wales, (whereof part lay in the 


thereby deviſed all his lands, tenements 


M, and C, or in any or either of them, o 


1 158 ] 
caſe conſidered as à real eſtate, Which, # 


the time of the latter decifion, was ſettled of 
'be Dy perſonal property. 


Nor will looſe Artie, comprizing gene. 
ral ideas, added to the ſweeping clauſe, land 
tenements, and hereditaments, enlarge the 


legal effect thereof, ſo as to make them ei 


mortgaged be of larger value than the eſtateſ 
to which Rus words bes apply. 


And i Hrs p, ire of land 
in the counties of F, M, and D, conveyed 


was party therero, and covenanted to pay 


to convey to him, which on P's neglet 


county of M, as part of the mortgaged 
lands did), but of no lands in F, and I. 
except thoſe mortgaged, made his will, and 


and hereditaments in the. counties of Aj 
0 ſewhere within the dominion of Wales uf 


FI, and his heirs, and deviſed arent-charg! ; 


1 0 „ + 80 


{ x69 |! 

rear ſums" and legacies, "bequeathed all 
he reſt of his goods, chattels and perſonal 
tate whatſoever, (his debts, legacies and fu- 


boring hom he made ſole executor of 
queſtion was, whether the lands mortgaged 
them? And it was decreed in favour of the 
auminiſtratrix for theſe reaſons; firſt, that 
three counties in which his own lands of 


tewhere within the dominion of Wales; 
that, having firſt deſcended to particulars, 


ed his intention that the general fortui- 
tous clauſe could not open or enlarge it; 


of land, that were the teſtator's own' inheri- 
tance laying out of the three counties par- 


teſe were ſome), but could never» reach 
te mortgaged lands which were of a dif- 
ferent nature; and, the rather in this caſe, 


neral expences being firſt paid,) unto his 
tis laſt will, and left a blank unfilled up; the 
mould paſs to 1 M, by this deviſe, a or, 
whether the adminiſtratrix ' ſhould have 
the teſtator made ſpecial mention of the 
inheritance laid, not of the counties in 


which the mortgaged lands laid, but only 


added the general clauſe, currente calamo © or 


— A S — D 
. Add 
2 . IR. "8 7 * _ 


_ PDR —_ N 
= — — — 
en . ith. 
Ls 


he had thereby ſo limited and cireumſerib- 


ſor, that was but in the nature of an et ca tera 
viich might ſerve to fetch in ſmall parcels 
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acularly mentioned, (of which in truth 


decauſe they were of great value, equiva- 
lent to, if not exceeding, the value of his 
Cher lands, and therefore might not paſs 
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( 16 f 
by ſuch a general clauſe, as if only Nin 
and members of the other anda, 


Secondly. Becauſe the will hid charged 
the lands that paſſed by the deviſe of all 
His lands, with a rent-charge for life, and 
no one could be «thought ſo improvident 
as to grant a rent for life out of land, 


which were | every day redeemable. 


Ku, it was abbr by the court, _ 

it might have been otherwiſe ; ſuppoſe the 

| deviſe had been, of all his lands in the ſad 
three counties, and then, without more 
faid, © that the reſt of his perſonal eſtate 
ſhould go to his executor,” for then, per- 
haps, the mortgaged lands would paſs; a 
otherwiſe, there would have been nothing 
to anſwer, or make ſenſe of that clauſe 
e Land the reſidue of his perſonal eſtate &c. 
for that would have implied that he ha 
0 already deviſed ſome part of it, or at leaf, 
evinced, that he meant part of it ſhould havg 

p paſſed : but, as this caſe was, theſe words 
were well underſtood, and they effectuall 

_ anſwered without any ſuch conſtruction, for, 
before that clauſe in the will, the teſtatof 
had deviſed divers legacies that in the whole 
did amount unto I 5ool. 


But, if he teſtator 1 no 3 landed 


Intereſt anſwering the deſcription * þ 


2 Ls 5 


2 . . 720 AY io Sth. As 

is ; wt? in point of ſituation and circum- 
ſtances except mortgages, they will paſs. by 
ſuch general words en not en, 
proper to the OTIS: 5 


D 
2 


Thus, in the WY of; Clarke v. be, 
where, J. poſſeſſed of a mortgage of the 
Swan, Iun at Chelſea, | made his will, and 
thereby « deviſed to A. and his heirs „ all 
hi freehold meſſuages, and garden grounds 
in Cbeſſes. It was held, by Lord Hard- 
wicke,- on a»gueſtion whether the mort- 
paged - intereſt would paſs by this deſcrip- 
tion, that, as it did not appear that the 
teſtator had any other, Tons Deny it cer- 
age „ e 5 | 


1 TY (2. bay, {LL 


cl 


the word c freehold,” could with leſs pro- 
priety be applied. to che caſe of a mortgage, 


ditaments ;” 5 
general in, their na 


Fs, not n deſcribed. 231878, 5 
i: a e ade of Wits, 3 
no decree, to xedeem or be forecloſed, can 


— 


heirs, | $3 4 5 15 a * 43 | ; 4 ; 


. ſ 3 ” 5 ' 


Clarke v. 
Abbot Bar. 
nard Rep. 

1 

Sc. 2 Eq. Ca. 
Abr. 606. 41. 
— ä 


Lei, it is \obſentable | on 3 oaks LE. | 


than. the ande « laxds, tenements,: and  bere=. 
. the,;Jatter being much more 
cure, and more frequently 
uſed as Cm terms, to comprize all pro- 


How w. 
Vigures. 


Supra. 152. 


de made againſt. che heir of the deviſor, : 
but. only e * moregager: * his 
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Roberts v. 
Kyffin. 
Barnard 259. 


a 


os vue of the teſtator. e 


ſecured by a mortgage on the eftate of M. 


to the Maſter”: $ report, that only the prin- 
cipal ſum of 300 1, which was ſecured by 


the deviſee was not intitled to any intereſt 
due thereon. His Lordſhip "ſaid thät, if 
there had been only the firſt clauſe in the | 
will, it would have been extremely clear 
that only the principal ſum paſſed thereby, 
and that the intereſt due did not paſs ; for, 


but the principal ſum of 300 J. for which 
the mortgage was made a ſecurity.” And 
his Lordſhip compared this to the caſe of ⁊ 
man's giving a bond to another in which « 


not the intereſt incurred upon it in the | 
life of the party; the reaſon of which was, 


1 262 . 


A deviſe of money on Mortgage docs 
not carry the intereſt due at the tithe of 


dt) 117 


Thus, where . made His will 4 anch 
gave to T. 3ool. which he had at intereſ, | 


and alſo gave him all the meſſuages, Jands, and 
tenements conveyed for ſecuring the payment 


of that money, until the ſame ſhould be paid 
and di febarged ; and, ſoon after making his | 
will, died, at which time two N inter. 


* 


Chancellor was o opinion, on 1 exception 


the mortgage, paſſed by the will, and is 


that clauſe could have conveyed nothing 


third perſon was become bound to him; 
there, the principal ſour only- paſſed, and 


that 


_ - 


„ 163 1 
a the teſlator appeared to An: inverted 


not that which was uncertain. The queſ- 
tion then was, whether the ſubſequent words 
ind alſo I give bim all tbe meſſuages, 
lands, Gr.“ made any difference? Had 
is clauſe gone no further than to have con- 


ſecured for the payment of the money, it 


under theſe words, the intereſt. might not 
| have paſſed as well as the principal. For it 


large it. 0 


to convey ſomething that was certain, and 


ved the meſſuages, lands, and tenements 1 


might have been more doubtful, Ps: 0 | 


night have been ſaid that thoſe words were 
only deſcriptive of the lands that were mort · 
raged, and that, under thoſe words, the 
teſtator might have intended to have given 
the whole that was ſecured, namely, the 
intereſt as well as the principal. However 
his Lordſhip ſaid that would have been a 
ſtrained coaſtruction. But the words in this 
clauſe did not reſt | there, 0 for they | went on 
and ſaid ee until the ſame ſhonld be paid and 
diſcharged,” that was, until the 300 J. be 
paid and diſcharged. And ; from thence an | 
argument might be drawn that nothing but 
the 300 J. was intended to paſs : beſides the 
ordinary rule in the eonſtruction of wills was 
that, where a former clauſe in à will was 
expreſs and particular, a ſubſequent clauſe 
that was dark we e am not en- 
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Ellis v. Gna- 
Vas, 

2 Cha. Ca. 
50. 

Infra. 


ſtatute of frauds) whether, if a mertgag ce 


3 Show 89. 
Edleſtone v. 
Streaks. 
Carth. 79. 81. 
3 Mod. 260. 
I Show 68. 
. 


Carth. 35. 


intention expreſſed: unleſs the circumſtances 
required thereby, (among which, is that of | 
being. ſigned by the party deviſing, or ſome 
other in his preſence and by his direction, 
and ſubſcribed in his preſence by three or 


ſtatute, and the will had been proved in the 


vithip the fifth ſection of the ſtatute of 


L 164 ] 

A doubt is made by bl reporter of the 
caſe of Ellis v. Gnavas (determined in the 
32. and 33. Car. 2. Which was between 
two and three years after the making of che 


had deviſed the mortgaged lands by wilt in 
writing, but not atteſted according to that 


Eccleſiaſtical Court, the deviſee or executor 
ſhould have the land or money, whin, 
clearly the deviſor meant the executor ſhould 
not have it? The anfwer to'which queſtion 
ſeems, to me, to depend upon the ſolution 
of another, namely; whether a deviſe by à 
mortgagee of lands, mortgaged to him, be 


frauds? For if it be, the intention of the 
deviſor, however ſtrongly expreſſed, will 
not affect the property deviſed, or interrupt 
it in its courſe from the teſtator to thoſe, to 
+ whom, by the deſignation of the law, it would 
have paſſed, had no ſuch will been made or 


more e had bern Ty" complied 


vpon this ae met with any * expreſſ 1 


x FROM not, in the nurſe; of my ts 


x 15 L 


601 


: | 1 
\ £44307 290 10 een 003 Of! P15 * 77 * 


* determined upon this point; the i. 


of. which Af appreheng., to be, that it has ' 
been univerſally. held to. be out - of che 


taute, the words of which are, that all Burr. 978. 
griſes of lands and tenements ſhall be in! 


writing & c.“ which words, being confined 


o real property only, clearly exclude 
nortgages. For, as the words, lands, tene- 


been determined not to include mortgages, 
{ there was any other ſubject in the will 
won which they would operate, becauſe 


thoſe words are applicable to real property : 
ſo, they muſt be held to exclude mort- 


rages, when made uſe of in a ſtatute; 
ntent of which is, to reſtrain the diſpoſi- 


ercumſtances, thereby required, are com- 
pled with. 


And, although T have found no caſe ex- 


n the laſt mentioned caſe, viz. that, al- 
ough the teſtator, after making his will, 
hrecloſed the mortgages or obtained a 
leaſe of the equity of redemption, yet, 
hey would not paſs by the words, lands, 
nements, and hereditaments contained 


le reaſon of which reſolution 1 is plainly, 
M 3 that 


ments and hereditaments, in a deviſe, have 


the 


ton of real property by deviſe, unleſs the 


pelsly determined upon this particular 
pont, yet, it is a concluſion neceſſarily reſult- 
ng from the ſecond reſolution of the court 


Supra. 


lerein, but would go to the heir at law: 


Sir Litton 
Strode v. 
Lady, 
Ruſſel. | 
Supra. 150. 


Cir Litton 
© trode Mg... 
Lady Ruſſel. 
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that they are in the nature of new'Þurchaſe,,. 
which the teſtator had not, at the time of 
the making his will; and therefore, by law, 
could not paſs thereby, however ſtrong the 


intention _e the teſtator might be that they 
mould. 8 NM i NS {LING | 
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caſe of Symes et al. v. Symonds , et al. it 
vas ſettled that, if there be ſeveral mort- 
gages or other incumbrances upon the ſame 
eſtate,” the firſt incumbrancer, who has the 
Egal eſtate, ſhall be preferred to the ſecond, 

and ſo on, according to the periods at which 
their reſpective ſecurities bear date; and 


es, judgments, and recognizances. a. | 


1 
n 


eſtate, the caſe was, Sir W. B. in 1687 


borrowed one thouſand pounds of lady B. 
i! 4 ſadgwent; at that time there was a term 


M 37 | 


\N appeal to the Houſe of Lofty: in Uthe | 


that mortgages were not to be preferred, 15 
but will take place according to priority, 
and as they ſtand in order of time with ſta- 


So, in aiother fair, reſpecting the; ſanie 


of-. 


of wrivrity. of Incumbran⸗ 
tes in Vaw and Eqttity, in 
which the Doctrine of tack⸗ 
ing prioꝛ and lattez ſecu⸗ 
_nities W 5 18 ee , 


Symes et al. 
creditors by 
judgment of 
Sir. W. Baſ- 
ſett verſus 
Symonds ef 

al, creditors 
by mort- 

gage. 

1 Brown's. 


Parl. Ca. 66. : 


Lord Briſtol 


et al. 
creditors of 
Sir William 


Baſſett . 


Hungerford 
et al, © 

2 Vern, 524. 
1 Eq. Ca. 
Abr. 142. 
Ca. 5. 


[. 168 . 


of five hundred years kept on * and af. 
ſigned to N, lady B, and & B, to attend the 
inheritance. Afterwards, in- 1688, Sir /. 
B, and N one of the three truſtees af. 
ſigned the term to W. and M. for ſecuring 
one thouſand five hundted* pounds bor- 


rowed of them by way of mortgage: then 


Sir W. B. toget ber with the E other Truſs 
tees, viz. Lady By and 8 By affigned the ten 
to G, for the better ſecuring: the 10000. 
due to Lady B ; the queſtio! jon Was, "whether 


W. and M. ſhould. have the-benefiriof the 
whole term or only of a third part of it, 
one only of the three truſtees having joined 
in the aſſignment? It was inſiſted that, 
although bur one third part paſſed as to the 
legal eſtate,” yet, the ceſtuy que truſt could 
make a good aſſignment in equity, and Lady 
B. ought to be bound thereby; becauſe 
| ſhe lent her money on the credit of the 
judgment, and, before the aſſignment to C, 
had notice of the aſſignment to V. and M. 
But, the Lord Keeper determined that, al- 
though there was a term attendant, yet, 
a judgment was an equitable lien on, the 
Inheritance, and, conſequently, affected the 
term; and therefore Lady B, having got 
the legal eſtate as to two thirds of the 
term in G, in truſt for herſelf, ſhould have 
the benefit thereof, although ſhe had no- 
tice of my 1 16; and aſgament, made 
n 


[j 1694 13 


by the c que fraß, jointly with one of 


the truſtees. _ 


So, where there was a firſt mortgage 
which WAS, paid off, but no reconveyance, 
and next a Judgment creditor, and. the plain- 


uf, aſecond, mortgagee, filed a bill againſt 
the firſt | mortgagee, the mortgagor, and 
judgment creditor, t to o have a reconveyance 
from the firſt mortgagee, (he being ſatisfied,) 
which he acknowledged by anſwer; the 


Turner vs. 


Rich mond. | 


2 Vern, 81. 


firſt mortgagee, pending the ſuit,  afligned 


the mortgage to, the judgment, creditor; - 
ind the Lord Chancellor declared this to 


be juſtifiable | in both : and decreed that, 
unleſs the plaintiff, the ſecond mortgagee, - 


nould redeem, and alſo pay off the debt 


by judgment, the bill ſhould be diſmiſſed, | 


#4 + > 


We muſt here remark, with a view to 
ſme obſervations. that will hereafter. occur 
in this chapter, that, in the two laſt men- 


tioned caſes, the alf gnments of the legal 
eſtate were not made with a view to alter ä 
the priorities amongſt the claimants, but, to 


preſerve them as they originally, ſtood. 


But, the laſt propoſition, as to the diſ- 
charging incumbrances, muſt.be underſtood 
vith this reſtriction, that the firſt- mort- 
pagee be not guilty of any fraud or arti- 
ice, by concealing his mortgage, or other- 
viſe, to indute another perſon to give credit 


to, 


b PIP TIE * . 2 8 2 
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3 
26 SS 


at ore — 


Berrpeſofd a” | 


Millward. 
Barnard Rep. 
11, Se. 


2. Atk. 49. 


e ern 9 a Priority thereby. 


tween A. and B. his wife; ; "CS the father of 


ther on the ſubject, and talked of makin ing 


C, that he would take his perſonal ſecurity 


ſence of M. to ſettle the eftate in ſtrict 
ſettlement. Afterwards the marriage took 
effect, and M. brought an ejectment to re- 
cover the poſſeſſion of this eſtate as 
mortgageez whereupon A. and B. his vile 
| brought” a bill againſt M. and C. in order 
to have a perpetual injgnction: M. admit- 
ted all the facts, but pretended not to re- 
member any thing of the agreement to ac- 
cept- C's perſonal ſecurity for the money 
lent... C. was examined as a witneſs in the 
cauſe for both parties, and ſwore to the 
fact of that agreement: and the Lord Chan · 


to, or lend his money on} \ fireh” ſübſequent 
ſecurity; for, if he be, the ſubſequent in- 


1 


Go 


Thus where, on a treaty of marriage be- 


4, and'D. che father of . had a "meeting 
together, at which meeting M, who had 
mortgage upon Cs, eſtate, Was _aCcident. 4 


x 4" 


ally preſent; C. and P. diſcourſed toge- 


a ſettlement upon the eſtate on Which the 


mortgage to M. was ſecured: M. never | 
mentioned to the father of B, that he had 


ſuch mortgage, but called out C. and re. 
minded him thereof. NM. then agreed with 


for the money, and they returned into the 
room together, when an agrecment was 
entered i into between C. and B. in the pre- 


cellor 


if 17¹ 1. 1 


cellor was of opinion, that the plaintiffs 
were well entitled to a perpetual injundtion,.. 


iP, tis 


and ought to be relieved under, the head of 


fraud; for that M, having voluntarily con- 
cealed his mortgage at the time of the trea- 
ty of. marriage, was not intitled to have any 
benefit, AP! it, againſt the plaindf. 05 


| The equity of the latter gr | 
willbe ſtill much greater, if the firſt, incum- 


brancer be concerned in tranſacking the 
ſubſequent N omit to inform him 
of the Pripr demand. ed 


80, where D. N. and . having lent. B. 


12901. 


oh; upon a mortgage in fee of the. manor. 
of E, and on a ſtatute in 160021; penalty 
25 2 further ſecurity ; „ and | „being a coun- 
ſellor and. afterwards: conſulted by . as to a 


Draper et al. 
v. Borlace. 
et al. 

2 TY ern. 370. 


[ 


loan of 2000]. to B. on a mortgage of the 
manor of G, encouraged him to lend: his 


money, drew the mortgage-deed, and in- 
ſerted therein a covenant that the eſtate was 
free from incumbrances, making no men- 


tion of the ſtatute which was taken, becauſe | 
T. was ſuppoſed to. be deficient. 2 + he queſ- o 
tion was, whether H. ſhould be admitted 5 
to take advantage of the ſtatute; to leſſen s 
ſecurity upon the manor of &? And it was 


held he ſhould not; for, if he, who only 
concealed his incumbrance, ſhould: be poſt- 


F mueh r more ought H, who: was in- 


truſted 


I * P 
truſted as counſel by 0190, go 16 ZZW ol: 


(J-42* 
moted the loan, and Aare ; 5 conyez Ar 
with covenants that the [ſtare was free from. 
incumbrances. * 


Fe ——_— - . * — | 2 1 a 
by BY, Q 3 ix) 4 ALY 


Moratta er And, if a firſt worst be a "witneſs t to - 
2 Gy 38 a ſecond mortgage-deed, and, knowing the x 
1 Will. Rep, contents thereof, do not acquaint fuch & 


N con. mortgagee with his former 2 
this will go The latter a | preference. 


Ibid. Ie lkewiſe id, En it wn ilt ke" 1 
difference, although it be not in proof that 
the witneſs knew the contents of the ſecond 


"Ty YH 


mortgage; for, ſince it does not appear but 
that he might have known them, the = 

will preſume that every witneſs, "who. cm. | 

write or read, is acquainted 17 the ſubs... 


3 £4) 36 


ſtance of a deed or inſtrument, w which he, . 


having atteſted, undertakes to r by 
his evidence. ok 


SET « W L 
3 4 1 1 Vo” N x 


e 3 0571 


This, though rather Ka, FE to. me 
perfectly conſonant to the e principle of e equity 


yy *# 53 


that ns, of two b ons, Qne. of. hom 


Sed quær. 


14 


has not, there muſt be a fulferer, the Te” 


ite 


ſhall light 6n him from whoſe omilli lion ihe 
miſchief alles. 1 30 prob 


7 10 VE: 515 


Hobbs v. 1 hus, where Ns. you er 1 e 0 


Norton TI 
I Vern, 136. ing an any of 1000. Per annum charged | 


on 


8 * 5 

on lands by his! 

I. for ale thereof; H. went to N, and in- 
formed him of his intended purchaſe, defiring 
to know '$Ohim if his younger brother had 
a good title to it, and wherher his father was 
ſeized in fee at the time of making the 
will, and if It had © ever been revoked. N. 


told him he b lieved his brother had a good 
15 bad paid him the annuity 

for 25 years; ; bur, at the ſame time inform 
ed him, that he heard there was a ſettle- 


title and that 


ment made of his ſer 8 lands before the 
will, which was in the hands of T, but that 


tell what were its contents and encouraged 
the purchaſe, telling 4 had not only 


but had alſo Paid! his ſiſters three thouſand, 
pounds under the 11 5 will. The purchaſe 


voided the annwity, the lands being thereby 
ntailed. H's bill was to have the annuity 


? & 3. ©% ©®& &S 


have 


— — 
3 — _ 
— & 
— w * 
n 
— a 2 


ather s will, _contrafted with | 


he had never ſeen'i it, and therefore could not 
paid his brother the annuity to that time, 


vas compleated, an afterwards, N. got the 
ſertlement into his hands and would have 


decreed or repayment of his purchaſe-mo- 
ney; and though, on the hearing, there was, 

no proof that N. had any notice of the 
contents of this ferclement, at the time he Y 


12 
4 7 — — 
© de a 


Ly 4 
* "as. 1 =” + 


Head v. 
Egerton. 


3 Will, 280. 


1 V ez. 360. 


title-deeds, which were Peruſed, and tha title 
approved by his counſel. Then H. exhibited | 
a bill to forecloſe E, and to compel him to 
diſcover the title-deeds relating to the pre- 
miſes and to have them delivered up to him, 
_ inſiſting upon them, as owner of the land. 
E. pleaded the mortgage made to him, and 


have made himſelf 1 with 1885 own 


purchaſor of i it, when he came n of 


gage to H. and inſiſted, that the court ought 
not to aid H. and take the title - deeds from 


mortgage money; 1 and ſo it was decreed 
by the Chancellor, who ſaid, that 1 it was hard 


upon lands ſubject to a prior mortgage, but 
he having no notice thereof, his Lordſhip. 


{ 74 1 
title, that he might have informed the 
him. 


So, where S. made a mortgage of lands 
to H, who, placing great confidence in 
him, lent the money, taking his word that | 
he would deliver him the title-deeds, the 
mortgage being executed in London and he 
pretending the title deeds were in the country, 
Aftewards S. borrowed 20001. of E. ona 
mortgage of the ſame lands, at the ſame time 
producing and delivering to him all his 


that he had no notice of the prior mort- 
him, without ordering him to be paid his 
enough upon E, that he had lent his money 


would not add thereto by taking away the 
title-deeds, unleſs he was paid his money 3 
„ eſpecially 


1 275 7 
eſpecially, in a caſe, where H. had been in 
ſome meaſure, acceſſary in drawing in E. 
to lend it, by permitting 5, the mortgagor, 
to keep the title-deeds in his poſſeſſion, 
me delivery of which H. ought to have i in⸗ 
fited- ae when » N58 5 nme 


— 4 - ; 


Bat, in che [principal by if fact prior 
mortgagee had been drawn in to be a wit- 
neſs with a view to cheat him of his ſeeus 
rity, and there were no fraud or ill intention 
on his ſide, in that cafe, I r . 
his PREY — not * laft. 


ä. if fuch PO alorrgiges apply, 
to a prior incumbrancer, to know if he hath 
any incumbrance or mortgage on the eſtate 
upon which he intends to take a ſecurity, 
ind he denies that he hath he will 
loſe his priority. 21.4. en 


89 


9 tack: "abſent mortgagee, or he . 
gent, to inform the prior incumbrancer 
that he is about to lend the mortgagor mo- 
ney, or otherwiſe he will not on depial 
lole his priority; for he is not bound to 
aver unleſs he knows of ſuch intention, 
8 the queſtion may be put, merely, to ſatil- 
ly an. impgftinent curigſity. 


"WF 
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Ibbottſon vv. 
Rhodes. 
2 Vern, 554. 


1 yes, 477» 


Ca. Temp. - 


Talbot 68. 


Clarke v. 
Abbot. Barn- 
ard Rep. 457. 
Sc. 2 Eq. Ca. 

Abr. 606. 


eee 
Thus, where R. had Tent motiey to ;. 


upon a mortgage of his eſtate, and J. being 
like wife about to lend S. money, direfte, 


G. to inquire of R, whether he had any 


incumbrance or mortgage on that "eſtate 
who denied that he had, and on 4 lebe 
application returned the ſame anſwer; . 
acknowledged that G. met him in a pub. 


lic market, and inquired of him, wha 


money S. owed him, but denied that 6. 


informed him 7. was about to lend S. mo- 
ney; ner did G. on croſs examination, take 
upon himſelf to ſwear he did; che Lord 


Keeper directed an iſſue to try whether 6. 


told the defendant that the plaintiff vas 
about to lend money on the eſtate of 5, ] 
when he enquired w nts S's N W. 5 


And it there 10 n 1 intereſs 


affecting the ſame eſtate, they will attach 


upon it according to the reſpective periods 


at which they commenced ; for, it is a 
maxim in equity as well as in law, that, 


ce * prior t tempore potior 4; Jure. . 


So, where Job Smith 28 Kel his ſon 
mortgaged an eſtate by feoffment to Vinte, 


and Samuel afterwards died, leaving Li- 


zabeth Smith his heir, who chathit Thomas 
Bromwich; Thomas took an affignment of 
the mortgage in the name of Anthony Brom- 
wich in truſt for himſelf. Then Thomas | 


58 mortgaged the ſame N to Elizabel 


his 


177 ] 
zu liter Afterwards, Thomas deviſed theſe 
premiſes to Anthony Abbot his grandfon and 
bis heirs. At the time of making this will 
he had two daughters, Anne, married to 
Robbert Abbot, and Elizabeth. — Thomas died, 
his wife ſurviving; then ſhe died, and Eliza- 
beth the daughter married Peter Neꝛoley. 
A bill was then brought, by Peter and Eliz- 
abelb his wife, againſt Robert Abbot and Anne 
his wife, Anthony Abbot, and Robert the ſon 
of Robert, praying to be let into a redemp- 
tion of a moiety; inſiſting, that Thomas had 
only a redeemable intereſt and no power to 
diſpoſe of the inheritance; and tbe court 
dureed a redemption as to a moiety, This 
decree was never carried into execution, 
and Anthony Abbot was permitted to continue 
in poſſeſſion until his death. In 1720. 
Anthony mortgaged the premiſes to Taylor, 
and, in 1724, again to Nicholas, and after- 
wards made ſeveral. other mortgages to 
Nicholas, and then died, leaving Autbony his 
heir at law. Then Peter 'Newley and Eliza- 
leth: his wife, and Aune who was the. widow 
of Robert Abbot, for divers. conſiderations, = 
conveyed the premiſes to Robert the ſon of 
Robert and his heirs, who afterwards took an 
alignment of Taylors mortgage. In this 
lame year Nicholas aſſigned his mortgages 
to Clarke, Then [Elizabeth the ſiſter of 
Thomas died, having firſt made her will and 
lar Newley executor thereof, who: allo 
ER N Aird 


78 ] 
died leaving Thomas Newley executor of hi 
will. Then Thomas Newley aſſigned all hi 
| Intereſt in the mortgage to Clarke, who no 
brought his bill againſt Robert Abbot, Anthony 
Abbot, and Elizabeth Abbot, praying that a 
account might be taken of what money yy 
due to Robert, on the aſſignment of the mon. 
gage which was made to him by Tayly, 
and that the plaintiff might redeem him; 
and that Anthony and Elizabeth might cone 
to an account- as to the mortgages which 
were affigned to him, and be decreed y 
pay thoſe ſums to the plaintiff, together wit 
the money which he ſhould pay to Roben, 
and, in default, that Anthony might be 
| forecloſed. And the Lord Chancellor wx 
of opinion, that the plaintiff, was intitled v 
relief, as far as he could take that relief, 
within the compaſs of the former decree; 
that, if the plaintiff had got the legal eſtat 
either himſelf, or in a truſtee for him, ſo 
that he could have brought an ejectment 

and put the defendants to have been plain 
tiffs here, it might have deſerved conſiden- 
tion, whether theſe defendants would hare 
been intitled to have redeemed the preſent 
_ plaintiffs; but, as the plaintiff had not the 
legal eſtate and was forced to come into 
equity, he muſt ſubmit to be redeemed bj 
Anthony. Abbot, and could put no other terms 
upon his redeeming him, than ſuch as fell 
within the compaſs of the former decree, 


da 


179 } 

His Lordſhip ſaid that Qui prior ef tempore 
potior et jure was a rule that held in equi- 
table as well as in legal rights. That, in 
this caſe, Robert had the firſt equitable 
right, and therefore his mortgage muſt be 
paid off in preference to that of the plaintiff. 
It was true the plaintiff had taken in the 
mortgage made to Elizabeth, the ſiſter of 
Thomas, which was prior to Taylor's mort- 
gage under which the plaintiff claimed, 

but he had no legal eſtate, for want of tak- 


ing in an affignment from Anthony, or, at 


leaſt for want of having him before the court 
in order to have a conveyance; and there- 
fore Robert, who had the aſſignment of the 
mortgage which was made to Taylor, previ- 
ous to any aſſignment of the mortgage which 


Clarke took, muſt be preferred to him: and 


his Lordſhip faid, that it was never deter- a 


mined that a puiſue mortgagee could protect 


himſelf againſt a prior mortgagee, by pur- 


chaſing a mortgage previous to his where 


there was no legal eſtate in that mortgagee 7 


from whom he took his ſecond aſſignment; 


eſpecially, without bringing che erultee of 


that mort before the court. 55 


But this general rule Amit off an exception 
where any one of the parties hath more 
equity to call for the legal eſtate than the 


others; for, he that bath more 8 56 5 Thall 


| be of He ; 
N 2 so, 


2 Vez. 486. 


Wilker v. 
Bodington. 
2 Vern, 608. 


Infra. 


Wyndham v. 


Richardſon 


et al. 

2 Ch. Ca. 
213. | 
Intra. 185. 


was not aſſigned to him, he not having 
paid for | "if and the plaintiffs offered to dif 
charge him of that. But the Lord Chan- 


cellor Was frrongly againſt them on this 


perſons have equal equity, he amongſt them 
that hath poſſeſſion. of the legal eſtate may 


1 and his adyerſaries ball have no help inequity, 
for, it will not diſarm a purchaſer, but, 


faw to prevail. i 53115510 
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So, in the caſe of nyndhan againſt Hllin 
er al, where the defendant acknowledg 
the money was not paid by him for a fiat 
purchaſed in to cover his mortgage, hy 
offered to pay it on the aſſigning the extent; 
it was argued, that puiſnue mortgagees were, 
ſuch caſe, protected againſt a former mor. 
gage on this reaſon only; becauſe they wer, 
intitled in equity, by actually laying on 
their money on their mortgage, and were 
intitled in law, by purchaſing in the forme 
incumbrance: and fo, having a title both in 
law and equity, he that had only a title in 
equity ſhould not prevail againſt both. 
But the defendant had no title in law, for, 
though the ſtatute was extended, yet, i 


point. 


"Jet is a e in equity, That: Aber ſever 


make all advantages of it that the law ad- 
mits of, and thereby protect his title, al- 


though it be ſubſequent in point of time; 


where the equity Is, <qval, will leave * 


T href 


F it J 


the laſt mortgagee, having lent his money 
gpon a valuable conſideration and without 


notice, may, by purchaſing in the prece- 
dent incumbrance which carries with it the 


gagee ſubſequent to the firſt and prior to 


the laſt ; for then he will have both law and 
equity vpon his ſide. 1 


This privilege of RPO by Percha. 
ing in prior incumbrances, originates in 


the particular conſtitution of the leoal juriſ- 


but where the adminiſtration of law and 
equity was divided among different courts, 


and is grounded upon that force which courts 


the common law where neceffity and con- 


when not urged to do otherwiſe by thofe 
motives ; and, conſequently, where there is 
a legal title and equity on one fide; and 


of them only's is to be found. 


N 3 Thus 


Therefore, if there be ſeveral mortgagees, Bow v. 


legal eftate, protect himſelf againſt any mort- 


dition of this country. It could not happen 


and created different kinds of rights in eftates; 


ol the latter deſcription, neceſſarily and righr- 
ly, give to the common law and to legal 
titles, For, although they break in upon 


ſcience require it, ſtill, they allow ſuperior 
force and ſtrength to a legal title to eſtates 


equity only upon the other, they will never 
ſuffer the ſide, in which, both cheſe rights 
concur, to be hurt by that, in Wach, one 


Shipwick. 

1 Ch. Ca. 
200% 1 
Churchill v. 
Grove. | 
1 Ch. Ca. 45. 
1 Vern. 187, 
188, 

2 Vez. 573. 


2 Vez. 574 


. 4 
i 
Gas 15 


Higgon v. 
Callamy et 
44 
1 Ch. Ca. 


149. et wid. 
Churchill VU, 
Grove. Ibid. 


3 
Sc. Infra. 
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T hus, where 5, having granted à rent- 


charge for 20007. to H, mortgaged. the 


premiſes for 1200 J. to C, and, afterwards, | 
thoſe that had C's intereſt, he being dead, 


bought in a judgment precedent to the 
grant of the rent- charge; H. exhibited his 


bill to diſcover what eſtates C. claimed, and 
charged that C. had notice of H's rent- 


charge before he took the mortgage. The 


defendants pleaded the mortgage to C. and 
that, afterwards, hearing of precedent in- 
cumbrances, they bought in a legal title 


prior to the plaintiff's; and offered to aflign 


all to the plaintiff, if he would pay what 


was due on the mortgage and on their new 


acquired title ; but, if he would not, they | 
inſiſted that they ought not to be obliged 
to diſcover what that eſtate was they had 
bought in; and that their title ought not 
to be drawn under examination in equity; 


and, by way of anſwer, they denied that, 


to their knowledge and belief, C. had any 

notice of the rent charge when he lent the 
1200 J, which plea, o on debate, Was $ allowed 
10 be 3 1 


And this point was fully ſettled in the 


following caſe by a ſolemn determination 
by Lord Hale, who gave it the name of 
the * © creditors ba 2 in naufraku. | 


; Thus, 


L "yy J. 
Thus, E, being ſeized of the manor of . 
1nd of the manor of 14, mortgaged part 


Marſh v.Lee. 
2 Vent. 337., 
e ee 


of the 1 of V. to B, in 1649, for Ca. 162. 


1000 J. and, in 1655, acknowledged a 
ſatute to B. = 8001, for the payment of 
400 J. afterwards, in 1662, E. mortgaged 
both theſe manors to D. for 7000 J, and 
then, in 1665, mortgazed the manor of W. 
to L. for 20901. L. baving no notice of the 
the former mortgages. L, coming to have 
notice of the mortgage to D, purchaſed 
in the two incumbrances to B. and then 
f. executor of D. ſued L. who pleaded 
the whole matter: and the court held, that 
L. might make uſe of theſe incumbrances 
to protect his own mortgage, he having 
both law and equity for him. Firſt, he had 


law, for that he had a precedent mortgage in 


1649, and alſo the ſtatute in 1655, and, 
while theſe remained in force, M. could not 
come in. Secondly, he had equity, for, 
though he had a ſubſequent mortgage, yet, 


it being without notice, he ought to be re- 


lieved 1 in . 


But, if the voice incumbrance attach upon 


part of the eſtates compriſed in the latter 
mortgage only, it will not protect more 
than what is OT in the firſt areas ds 


k Is 


And therefore, if a man, xi being ſeiſed of Per Lord 


ny acres, N twenty to A. . and 
| _ 4. then 


2 Vent. 3 39 
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then the whole to B. dd whel 
=" C. and afterwards C. purchaſe in the fuſt 
mortgage, that ſhall not protect more than 
the twenty acres ; but, it ſhall. protect 
thoſe twenty acres, ſo as B. ſhall never 
recover them, until he pay C, all the money 
due . the firſt and laſt 2 F-07614 


una And %o it was determined in the. caſe of 


Mer. and Lt. | 5 90 0 


5 if the prior incumbrance, bough 
in, attaches upon other eſtates, as e de 
upon thoſe affected by the er Ae 

gage, the ſubſequent mortgagee ſhall hold 
all the eſtates comprized in the ineum- 
brance bought in, until he be fatisfied as | 
well for his own debt as for what he paid in 
the purchaſe of the firſt mortgage. For, when, | 
he hath purchaſed the precedent ipcum- 
brance, which comprehendeth more than is, | 
contained in his mortgage and is forfeited at 
law, it is but reaſonable that the eltate, 
which by no method can be evicted at law, 

| ſhould not be taken away by the meſne 


incumbrancers in a court of equity; unleſs | 
ſuch perſons do equity, and pay the whole 
15 money due on both ſecurities. 


Sir Ralph Ku 1 1 D, in 16 ct, n 
Shipwick. B. a ſecurity out of the manor and rech | 
| ax 9 of . and, n in W made l. 


rn. 187. | 6 


1 as ] 


i ſeeurity for money out ef the reQtory, 1 E. Ca. 
xaly, (. having no notice then of B's ſecu- 373» 2: 
city, which was for money alſo ;) and 5, 
hearing afterwards of B's ſecurity, bought 

in a mortgage, made to D, ſecured upon 
both the. manor and rectory, which was 
preceaent to: B's mortgage; the principal 
queſtion, in the cafe, was, whether, as the 
defendant's ſecurity was only out of the 
reftory, and the ſecurity he bought in 
was of both the manor and rectory, he ſhould 
make uſe of D's ſecurity as to the manor, 
after D's debt was ſatisfied by the profits 

of the manor and rectory; or, whether B. 
ſhould not then be admitted to enjoy the 
manor, his ' ſecurity being as well of the 
manor as of the rectory, and S. hold only the 
rectory till he was ſatisfied? And it was re- 
ſolved and ruled by Finch, Lord Keeper, 98 
zpainſt the opinions of Wild and Twiſden, 
Juſtices, that S. ſhould hold both the manor 
and rectory againſt B. until all due on both 


the ſecurities was paid him. 

So, where R, ſeized in fee, acknowledg- Wyndham er 
ed a ſtatute of 1000/7. to . S. in 1663, vo ee OY 
and, on the 20th of June, 1665, mortgaged ardſon er al. 
the manor of A. to the plaintiff's, V. and 2 Cha. Ca. 
K, for 2000 J. and, tO days aftewards, 8 180. 
mortgaged part of the ſame to the defend 
ant B. and then died, leaving the defendant 
H, his heir; B, the ſecond mortgagee, 
| Ce TE os ay agreed 
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f agreed with 2, another defendant exetutor 
of J. & Fo put the ſtatute in execution at his 
coſts, and to pay M. the debt, due on the | 
ſtatute, after ſuch time as the ſtatute ſhould 
be extended and an aſſignment made thereof 
by M. to. B. The ſtatute was extended in 
16 The plaintiff” s bill was that, 
on paying the debt on the ſtatute, it might 
be ſer aſide and aſſigned to them, and, for 
a decree againſt H. to pay or be forecloſed of 
redemption. One queſtion. was, whether the 
plaintiffs f] ſhould be admitted to ſet aſide the 
extent, on payment of what was due on the. 
ſtatute without paying off the 2000 J. due 
on the ſecond mortgage to B. until the 
ſtatute was ſatisfied, not according to the 
Juſtice of the debt in equity, but, according 
to the extended value. It was objected, 
that the defendant B. had not, in his mort- 
gage made after the plaintiff's mortgage, | 
all the lands mortgaged before to the plain- 
tiffs, but only part thereof, and that the 
ſtatute covered the whole; and that, al- 
though the defendant B. might, by the 
10 purchaſe of the ſtatute, defend himſelf againſt | 
the plaintiff, as to what was in his mort- | 
gage, yet, he could not, as to ſuch lands 
as were not therein. But the Chancellor 
was ftrongly againſt the plaintiffs on this | 
point, and a queſtion of fact ariſing, "he | 
caſe went off upon propoſitions, _— "1 


An 


. 7 


And if a puiſnie incumbrancer or purchaſor 
yet in a ſatisfied judgment, or a prior ſtatute, Edmans. 
or judgment, or recognizance, although it be Povey. 
pad off, yet, if he can make z/e of it, at 2 Ch. Ca. 
hu, equity will not interfere to hinder 208. 


him. | ; | EOS. Sed wid. 
„ ety 10575 £6 Hardreſs 172+ Cont. 


So, where the ' plaintiff was a jointreſs, Sadler v. 
ind the defendant a mortgagee ſubſequent, os 
who had got an aſſignment of a ſtatute 
that was precedent to the Jointure, but was 
ſaisfied, and extended it on the lands mort- 
ned ; the bill was to ſet aſide the ex- 
eat: but, the Maſter of the Rolls decreed, 
that it ſhould not be ſet aſide, but upon 
payment of principal, intereſt and colts. 


F: prior incumbrance, ſatisfied at law, 

nill protect a ſubſequent incumbrancer, in 

equity, although no conſideration were paid Churchil o. 
br ir, or, if the conſideration were by way Crowe e, 
oexchange ;- becauſe, the having the deed, Sc. 13 35• 


or an aequittance, is ſuffici e t for chat 53 
poſe, , 7 ud < Abr. 323. 3. 


Thus, where the plaintiff lent J. S. 6001. Lord Chief 
an mortgage, and afterwards, diſcovering Juice Halt. 
tat the eſtate was pre- mortgaged to the Mill. & al. 
lelendant, got in an old ſatisfied term, and 2 Vern: 279. 
den brought his bill 1 the defend- Abr. 323.3. 

ought his bill to compel the defend- Abr. 323. 3: 
ant to redeem: or be. forecloſed; it was 


Avi that the plaintiff, in this caſe, (as 
between 


2 Vern, 189. 


Siddon v. 
Charnell. 
Bunbury 
298. Fag's 
cCaſe cited. 
1 Vern, 525 


S3. 


5 rolled 1 in Proper. time. 


and that the producing the deed, or an ac. 


pocket; in that caſe, he having obtained 


| R to give it legal efficacy, no pro- 


I 8 1 
between him and the destens, whos 
purchaſor) ought to have proved the a&tul 


lending and payment of the conſideraticy 
money for ſuch precedent incumbrance; 


> VI 


quittance, was not ſufficient : but, the court 
held that this was not neceſſary. 


E „ a. 


— 


The Ja is the ag” although the incum. 
brance, ſet up as a protection, be obtained 
by fraudulent means ; as, where one, being 
a purchaſor, came into a man's ſtudy, and 
there laid hand on a ſtatute that would 
have fallen on his eſtate and put it in his 


* 3 —— * 8 


an advantage at law, the court would noi 
take it from him, though procured fo un- 
IM and by fo in a Are s Try 


But, where hs prior incumbrance 40 
in is deficient in thoſe requiſites which are 


tection can be derived from it. As if a re- 
cognizance, bought! in, hath not been in- 


ia 085 PE. court may, on dee | 
tion, interpoſe, and, by their ſpecial order, 
| ſupply the defect as to perſons who come 


ſubſequent to ſuch interpoſition-; yet, it will 
not over-reach an irermediatenciumn one: | 


ue] 
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Upon this principle, where a recogni- Fothergill v. 
nance was inrolled by ſpecial order of the g 
Court) after the time for inrollment had . 
apſed, and it ſo happened that the plain- 

if, between the date and the inrollment 

of the recopnizance, lent money to the 

conuzor and took a judgment for his ſecus 

ity which was over-reached by the recogni- 

mace, that being made good by the ſubſe- 

quent inrollment; the court, (the eſtate 

being in mortgage before, and the conuzor 


having only an equity of redemption in him, 
ſ that, neither the recogniaance or mort- 


gage could affect it without the aſſiſtance 2 
of the court ;) inclined to give 156 prefe- 
rence to the > ih ES creditor.” ee — a 


80 ; 89, if A judgmene be not PPE OR with? b 
n the time limited by the ſtatute àth and 
geh William and Mary, c. 20. it will not pro- 
ect a puiſns incumbrancer, : although dhe 
7 incumbrancer hach ace notice of 
t at the time '6 NE, mn wats cot 5 
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Thus, hems re bag end was ; ignedtlo, oO Forſhall Vo 


1725, and 2 mortgage made to the plaintiff, in. . 
vho had notice of the judgment in 1728, 6. P. C. 6. 


but the judgment was not docketed, as 2 * 
peared by an entry on the en the . 15 
docket, until Junuary 1730: the Maſter 
af the Rolls held, that the docker was not 
gaod, being made after the time limited 
2 F by 


She. 
» 


are ſet up againſt purchaſors or mortgage, 


adminiſtrations! of 


| Robinſon er 
al. v. Har- 
rington er al... 
Hit. Term. 8 


1778. 


defendant gave a bond for 4001. to Sarah 
Eren, and, in Trinity Term 17445 t the obligee 
brought an action againſt the defendant upon 
this bond, who pleaded the general iſſue; and 
— "nx iſſue roll, upon which the ſame was en- 
. +.» tered,, was regularly carried in of the term! 
in which the iſſue was joined: but the cauſe 
was never tried, the parties being under an 
agreement to compromiſe. the ſame; how- 
Foyer the plaintiff entered continuance upon 


. | 1 A * EN p ; 
o 


by the ſtatute, and that the mortgage had 
got the preference of the judgment by de-. 
ect of the docket ; and, as to the notice 
it was not material, the. ſtatute being ex. 
preſs, that judgments, not docketed, wol 
loſe their endes 4 as to Purchaſors and 
mortgages. ; 


* 5 3 + 


25 . 8 v. Harrington, which came before the 


4 Micbelmas Term 17455. when the r . 


% 
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— 


. this e e as to \ judgments nx not 
docketed, is confined to caſes where they 


or heirs, or executors, or adminiſtrators in the 


he effects of thoſe of 
bey! are ee 97560 „f 


ſb 4 85 v2 , 2 | 5 4 „ 0 


| And. ſo it was. held in the 05 Robinſon 


court upon exceptions to the Maſter's report, 
The caſe appeared to be this; in 1739 the 


je roll regularly, by aon miſis breve, til 


withdrew his plea Ae fe 


* 5 : by —_—_ * 


I'm. 1 
The Clerk of the judgments then-entered 
up final judgment upon the iſſue roll, but 
never took any docket of the ſame : to he 
derk of the eſſoigns, which, ace \ 
the ſtatute 4 and 5 W. and M. 7,5 h ought 
to have done; when, therefore, the judg- 
nent creditor came before the Maſter, 
though the judgment appeared to be ſigned 
| 29th May 1745, he poſtponed it to other 
judgments of 17483 becauſe Mrst Greee's | 4 
judgment was not docketed with they 
pe OO 2 ap | 2 NUD © 


1 
When the: erteprioh to the Maſter 's re- 
port came on before the court, it was con- 
tended, on behalf of Mr. Strafford as the 
repreſentative of Mrs. Green, that the Maſ- 
ter ought to have placed her judgment in 
priority according to the ſigning, and that 
the ſtatute of the 4th and 5th W. and M. 

made no alteration whatever in priority, 

s between judgment creditor and judgment 

creditor; for, the act only ſaid << that "ng". 3 

: judgment, not docketed and entered 

in the books purſuant tothe ſtatute \thould 
affect any lands as to purchaſors or mor . "I Y 
* gagees, or have. any preference againſt | he 


> . 


* o 5 ? : 4 
2 


i 8 executors. or adminiſtrators' in their | 
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moſt clearly by the preamble; us w 
enable purchaſors and mortgagees to fng 
out ſuch judgeats.. 48 affected the lan 
they "% ere, about te purchaſe or Advance 
money u Pon, and lixewiſe to give to heit; 
executors, and adminiſtrators, an opporty. 
nity of enquiring what judgments were 
entered up againſt their anceſtors, teſtatorz, 
or inteſtates, ſo, that they might apply their 
eſtates and effects i in a due courſe of admi- 
 viſtration; that, at common law, judgments 
did not affect lands and tenements; but, 
by the ſtatute of Meſminſter the 2d, the! 
writ. of Elegit was given, whereby a plan- 
tiff might extend a naviety of the lands and 
tenements, of which the defendant was feized 
at the time of the judgment rerovered; that 
however, as all judgments at common lay 
were, by a fiction, ſuppoſed to be judgments 
of the firſt day of the term, there was 10 
diiſtinction reſpecting that matter until the 
time of Cha. 2d, when, it was enacted by 
"the" ſtatute of frauds and Petqufies « that 
e any judge or officer af any of his Ma. 
« © jeſtys courts at ee that ſhould 
ſign any judgment, ſhould; at theſigning| 
e the ſame, without fee for doing the ſame, 
© ſet down the day of the month andꝭ year of 

« his ſo doing upon the paper bob, dacket, 
r or record which he ſhould ſigns which day 
e of the month and year ſhould be alſo epter- | 
. ed upon the margin ofthe toll of che record, 


0 where theſaid Judge e ſhould 1 : 
n 


And it was farther enacted, that ſuch judg- 
ments, as againſt purchaſors, bona ide, for a 
valuable conſideration; of lands, tenements 
and hereditaments to be charged thereby, 
ſhould, in conſideration of law, be judg- 
ments only from ſuch time as they ſhould 
be ſo ſigned; and ſhould not relate to the 
firſt day of the term whereof they were en- 
rered, or the day of the return of the origi- 
nal, or filing the bill, any law, uſage &c. 
to the, contrary xotwithikanding, 


But: aa” this act of parliament fet- 
tled all difficulties. reſpecting the fiction of 
law, whereby judgments were ſuppoſed to 
be all of the firft day of the term; by 
compelling the party to ſet down the x par- 
ticular period when the judgment was 
ſigned, and declaring that, as againſt 
purchaſors bona fide for a valuable confide- 
ration, the lands, tenements, and heredita- 
ments to be charged thereby, ſhould be charg- 
ed only from ſuch time as the judgment 
was ſigned; yet, in as much as it did not 
compel the plaintiff to carry in the judg- 
ment roll, purchaſors, and others, were ren- 
dered almoſt incapable of diſcovering what 
judgments were recovered. And therefore the 
ſtatute of 4 & 5 Will. & Ma. c. 20. to remedy 
that inconvenience, directed that all judg- 
ments ſhould be docketed, and entered 


with the particular officers. of ſuch court 
00 a and 


[194] 
and that, unleſs they were fo docketed, they 
ſhould not affect any lands, or tenements a2 
to purchaſors, or mortgagees; or have any 
preference againſt heirs, executors or adi. 
niſtrators, in their adminiſtration of their 
anceſtors, teſtators or inteſtates eſtates. But, 
this did not take away the right which a Judg- 
ment creditor had by the ſtatute of Wep. 
minſter to extend the lands of his debtor, 
it only laid him under particular reftric- 
tions in particular caſes, which Mr. Strafford | 
did not come within the meaning of. 


It was further contended and admitted, | 
that, if Mr. Strafford had ſued out an legit, 
and brought an ejectment to recover a 
moiety of the land of his debtor, he might 
have laid his demiſe on the day on which the 
judgment was recovered; which plainly 
proved that the lands were affected from the 
time of the judgment recovered, and not 
from the time of the docketing. For, if 
there had been two judgment creditors of the | 
ſame day, one docketed and the other not 
docketed, and the undocketed creditor | 
had got poſſeſſion, by virtue of an elegit, | 
the docketed judgment creditor could. not 
_ ouſt, or eject him from the poſſeſſion, till his | 
debt had been fully ſatisfied out of the rents 
and profits; which was agreed to by the 
court; and Mr. Strafford ordered to 8 

/f 22 1 
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in priority, according to the ſigning of kis 
judges, £ ang his da eur : 

A pniſne Horace cannot be detired 
of the benefit of a prior judgment, bought 


in, by a releaſe ſurrepritiouſly procured, by 


the infer" anne 


: 


'T all where E 4005 mortgage; W 
notice that: à puiſne incumbrancer had 
bought up a ſtatute precedent to his mort- 
gage, the conuſee of which was dead, took 


out letters of adminiſtration de bonis non to 


the conuſee of the firſt Ratute, in orderto 


releaſe it, and procured the officer of the 


petty bag to vacate the ſame; the court 


would not ſuffer him to profit thereby; 
but, decreed, that the Puiſne mortgagee 
hould be reſtored, and put in the ſame 
plight, as if the ſtatute had been ſtill in 


force, and ſhould go to an account upon it; 
and, if it were already fatisfied, or the meſne 


mortgagee would pay what remained due 


thereupon, then he ſhould be let 1 in. 


The advintagy ro. by derived PE get- 


the different procedure of the courts of law 


Earl of 
Huntingdon 
v. Grenville. 
1 Vern. 49. 


2 Vent, 398. 
ting in a precedent judgment, depends upon 3 peak oo 


and equity, in inveſtigating the account on 


an extent; for, although lands are generally 


extended at much leſs than their true vas 
lue, yet, at common law, the conuſor, or he 
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4 Co. 69. b. 


Iuntingdon 
e. Grenville. 
i Vern. 52. 


Lo. 
that claims under him, ah no relief but 
by bringing a ſcire facias ad computand, 
in which the conuſee does not account ac- 
cording to the true value, but according 
to the extended value, and for the whole 
ſtatute. Whereas, in this caſe, on a ſuit in 2 
court of equity, the conuſor may bring the 
conuſee to account for what he hath ay. 
_ ally. received; and ſhall recover all above 
the debt, the payment of that OO pal he 
is in SY: intitled uvnto. 


"ka: where the aſſignee of the ſtatute. ex- 
tended, is allo mortgagee, and; eonſequenth, 
a creditor for a farther ſum, there, he hath 
3 equity on his ſide to retain the lands 
until he be ſatisfied, both for the ſtatute and 
the mortgage; therefore he will not be 
brought to account for what he hath reeiv- 
ed, 9 22 the ſtatute debt, on the extended 
value, unleſs he hath received enough | to 


ſatisfy his mortgage alſo. Conſequently, if 2 
meſne mortgagee would rake off a ſtatute in 
the hands of a puiſne mortgagee, by a ſuit 
in equity, the account muſt be, as at law, 
upon the extended value for what 1 Is due on 
| the Ratvire, and damages. by 


8 


And, in ſuch caſe, where a ature,” te- 
The Earl of cognizance, or judgment i is taken in by a | 
mortgagee to defend a ſubſequent incum- 


brance ; he will be no further or longer pro- 
1 1 tekted 


* 


[ 197 ] 
tected by it, than until he hath received ſo 
much of the profits as will ſatisfy the ori- 
ginal ſecurity, on the extended value: for 
they, it will be avoidable by a ſcire facias 


id computandum, or, by an account to be 


taken in the court of chancery. 


Here we muſt obſerve the diſtinction 
hetween the preceding caſes, and caſes where 
a judgment creditor, or creditor by ſtatute, 
or recognizance, buys in a firſt mortgage ; 


for, he cannot tack or unite this to his 


judgment &c. ſo as to gain a preference 
thereby, becauſe, ſuch creditor cannot be cal- 
ſed a purchaſor, nor hath he any right to 
the land; he hath neither jus in re nor ad 


rem, and therefore, though he releaſe all 


his right to the land, he may extend it af- 


terwards, All that he hath, by the judg- 


ment? is a lien upon the land; but, it is not 
certain whether he ever will make uſe 
thereof ; for, he may recover the debt out of 


the goods of the conuſor by ſcire facias, or 
may take the body, and then, during the 


defendant's life, he can have no other exe- 
cution. Beſides, the judgment creditor 


doth not lend his money upon the imme 


diate view or contemplation of the conu- 
ſor's real eſtate; for lands, afterwards pur- 


chaſed, may be extended upon the judgment; 
nor is he deceived or defrauded, although 


the conuſor of the judgment hath before 


Gilb. Rep. 


Brace v. 
dutchels of 
Marlbor- 
„„ 
2 Will. Rep. 
ä 

2 Vez. 652. 
Wright v. 
Pilling. 


Eq. 151. 
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198 J 
mortgaged his real eſtate, as is the caſe of 
a mortgagee, if the mortgagor hath before 
mortgaged his land to another. 


Thvs, where B. made a Mortgage of his 
eſtate, and afterwards became indebted to 


H. 60. and then conveyed to S. in truſt, 


in the firſt place, to pay a debt due to him- 
ſelf, and ſubjected thereto, all Z's other debts 


in average. Then S. tendered the money to 


the mortgagee, which the mortgagee re- 
fuſed, and afterwards he aſſigned the mort- 


die to i, Than H oblained lame 


againſt B. on his bond for the 601, after 
which, S. ſold to the plaintiffs, who, not 


having paid their purchaſe-money, prefer- 
red their bill againſt the mortgagees and H. 
to redeem : and it was decreed that the 
plaintiffs ſhould redeem H's mortgage, and | 


| that the judgment ſhould be paid. but in 


proportion ; for, though H. had a title at 


Jaw, and it was inſiſted that this judgment 


Breerton v. 
Jones. 
1 Eq, Ca. 
"Ihe 325.10. 


would affect the reſulting equity in B. if 


there was more than ſufficient to pay his 
dlebts, yet, the conveyance made for the 
payment of debts being a good canveyance, | 


and prior to the judgment; haz, being ſub- 


e could not affect che ain. | 


So, whey 4. mortgaged hin) a to 3. 1 


a then aſſigned. the equity of redemption 


to by afterwards D. n a judgment 
e 0 e 18 


1199 J 
againſt A. and procured an affignment of 

B's mortgage; then C. tendered the money + 

aue on the firſt mortgage to D. who had 

notice of the aſſignment of the equity of ; 
redemption, at the time of his purchaſing 
in the firſt mortgage. It was objected, that 
D, having the legal eſtate in him by the 
aſſignment of the forfeited mortgage, and 
C, having only an equitable intereſt, not 
ſupported by the legal eſtate, he ought to 
pay both monies to D. but, the court reſolv- 


ed that C. ſhould redeem, paying only | 
the money due o on the mortgage. 


ds 1 is indeed a caſe, in which the court Matthew ©. 
may be thought to have infringed upon 98 
this rule, which was, where A, the — 
had lent money on ſeveral notes of different 
dates, each of them in words to this effect; 
Received of A. J. to be ſecured on 
mortgage of my Szoke-ball eſtate; ” and the 
drawer had, previouſly to his drawing theſe 
notes, made a mortgage of this eſtate to the 
defendant. A. to cover the ſums lent on 
the notes, bought in a mortgage which was 
made prior to the defendants : and Lord 
Hardwicke was of opinion, that A. ſhould | 
thereby protect himſelf againſt the defend- 
dant's mortgage; and ſhould be paid the 
money lent upon the notes, as well as what 
was due to him upon he ent of 
- the firſt mortgage, 8 Wb og - 
Res 04 8 But, 55 


"ES 
But,! it appears to me, that this caſe Is clearly: 


diſtinguiſhable from the common one of 2 
. by judgment, or ſtatute, purchaſing 
in a prior incumbrance to protect himſelf, 
which, as hath been ſaid, he will not be 
permitted to do; for, theſe memorandums 
ſeem to fall, more properly, under the de- 
ſcription of agreements for ſecuring the 
money lent by mortgage, than of notes for |! 
the payment thereof ; and; conſequently, the 
court, conſidering at as done, which, upon 
a bill to compel a ſpecific performance of 
theſe agreements, they would have directed 1 
to be done, looked upon this caſe, as not 
_ diſtinguiſhable from the ordinary caſe, of a | 
puiſne mortgagee purchaſing in a e in- 
cumbrance to protect bimſelf. 


80, a ſtatute, extended, may, notwithſtand- 
ing this rule, be made uſe of to protect tue 
conuſee, as to a further ſum lent by him, | 
againſt a mortgage, or ſecurity, taken by a | 
meſne incumbrancer ; for, the conuſee being 
intitled, at law, to hold the eſtate until he 
be ſatisfied his original debt at the extended 
value, the court will not interpoſe to take 
it from him, when he hath a further demand: 
for, that gives him an equity to retain it 
againſt the meſne mortgagee, which the 
latter cannot over-reach, but, on gaining a 


greater equity to himſelf, 15 diſcharging 
both debts. | 


Thus, | 


1 2or ] 


at a certain annual value, ſettled the ſame 
lands in tail, for a good and valuable conſi- 


teration 3 af wald he borrowed more 


money of the conuſee, articles having been 
frſt drawn between them, whereby it 
Was agreed that, | the ſtatute and extent 
hould ſtand as a ſecurity for the further 


im borrowed. The conuſor being dead, 
and the principal ſum of 800 J. with inte- 


reſt ſatisfied by perception of profits or other- 
wiſe, the plaintiff, tenant in tail under the 
ſettlement, filed his bill to account at the 


real value: but it was held by Chief Neon ; | 


Hale, and all the court, that no relief could 
be given againſt the penalty of the ſtatute, 
the equity being equal, and the law on the 
fide of the defendant 


1 prior mortgage purchaſed i in, "wil be 5 


no protection to a puiſze mortgagee, unleſs 
it be forfeited; for, until then, the eſtate 
remains, as it was at common law, redeem- 


able upon performance of the condition 


ſipulated. 

And a pi ine mortgagee, who purchaſeth 
in a prior ſecurity to protect his own, ſhall 
not Py hold it until he be paid his debt, 


mn 


- Thus, where a man acknowledged a ſtatute Sir ks 
in the penal ſum of 1 500 J. at? payment of Jes 
$00 J. with intereſt ; and then, it being for- mate. Hard, 


ited, and the lands extended thereupon 318. 
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and reimburſed the money advanced by him 
to purchaſe it; but, until he hath received | 
all the money, and arrears of intereſt, dye on 
the ſecurity bought in, as well as upon his 
own. 5 


8 Win as a puiſne mortgagee may tack 
1 Ch. Ca. aà prior incumbrance, that brings with it the 
Wy: legal eſtate, to his own, and thereby protect 
_ himſelf againſt intervening charges thereon, | 

ſo, a mortgagee eigne, having the legal 

eſtate, may tack a ſubſequent ſum, advanced 

by him upon the former ſecurity, to his 

prior mortgage, and, thereby, protect him 

ſelf againſt meſne incumbrances. 


Au oe V. Thus, where A. had an annuity charged 

* 1 on the manor of S. and B. an eſtate therein 
FL liable to the annuity, and C. an intereſt 

ſubſequent to both by mortgage; B, hav- | 

ing no notice of C's intereſt, treated with 

him in the reverſion in fee, who deſired to 

| borrow money of him, and, thereupon, | 

purchaſed 4's intereſt, and for that, and | 

by way of money lent to the reverſioner, 

| paid oo J, but there was no more thai. | 

| good. due to A: C. exhibited his bill 

againſt A. and B. to redeem them on pay- 

ment of their debts, and the queſtion was, | 
wWahether C. ſhould pay B. any more than 
the mortgage money he had originally lent, 

and the 500/, paid by him, which was due 

R 0 


— 


L 203 
o 42 And it was decreed, that he ſhould 
0 the whole goo 7. advanced. 


80, 1 there be firſt and ſecond mort- 
gagee, and the firſt lend money after the laſt 
mortgage made, taking a judgment as ſecu- 
rity, he may tack this to his mortgage to 
protect himſelf againſt the ſecond mort- 
gagee; for, he hath the legal eſtate and the 
judgment, which, though 1 it paſſeth no in- 
tereſt, preſently, in the land, operates as 
4 lien thereon. 1 6 


But, if one WO hath a firſt mortgage, 
purchaſe in a ſubſequent judgment, without 
the conſent of the mortgagor, a meſne 
mortgagee, or aſſignee of the equity of 


redemption, will not be obliged to pay the 


money due on both ſecurities, in order to 


redeem; for, ſuch tranſaction of the mort- 
gagee tended only to load the eſtate, with- 
out the conſent of the owner, where he 
had no proſpect of enn his own lee 


city. 


And, if the fir ſt mortgagee hath notice 


of the intervening incumbrance, at the time 
of his lending more money upon a judg- 
ment or 


therwiſe, he will not be permitted 
to tack wen Aa n the n 


N 


Shepperd v. 
Titley. 

2 Atk. 352. 
4th reſolution 
in Brace v. 
dutcheſs of 
Marlborough 
2 Will. 494. 
2 Vez. 662. 


Supra. 197. 


Breerton . 
a RO 
1E. . Abr. 
$20. 1s: 
Supra. 198, 


Caſon et al. 

. Round ef 

al. Prec. Ch. 
„ 


notice of his mortgage, before the laſt money 


prove notice, until after the lending the lat 


2Ca. Ch. 35. 
1 Ch. Ca, 
119. 


gives him equal equity with the meſne in- 
cumbrancer; and, if a man will purchaſe 
with notice of another's right, his giving a 
valuable conſideration will not avail him; 
for, he throws away his money voluntarily, 
and of his own free will. 5 5 


Abr. 320, 1. 


firſt mortgages land by a defective convey- 
ance, and afterwards, to a ſecond perſon, by 
an aſſurance that is good and effectual, with 


. ſubſequent, lent a further ſum to the mort. 


demption, on payment of the firſt money 


5 [ 204 ] 
Thus, where K. having a prior mortgage 
of certain lands, whereof C. had a mortgage 


gagor, on a ſtatute; C. alledged that K. had 


lent: K. by his anſwer, did not deny notice 
poſitively, but evaſively ; and C. could not 


money: yet, becauſe K. had not denied 
notice poſitively, the court decreed a re- 


only, 


And the law is the ſame in caſe of pur. 
chaſing in prior ſecurities, to protect ſubſe- 
quent incumbrances; it will not avail the 
purchaſor, if he had notice of the meſne 
incumbrance, at the time he advanced his 
money, on ſuch ſubſequent ſecurity : for, 
it is the purchaſing, without notice, that 


It ſeems, however, this rule reſpecting 
notice, admits of an exception, where a man 


44 | 195 notice 


, hat 
notice of the former; for, in this caſe, the 
ond ſhall prevail notwithſtanding; be- 


-zuſe the legal title is, a# initio, in him, 


and equity will not interpoſe to vreſt 
it from him, where both are equally upon 
2 valuable conſideration. 


1 hus, pot Richard Wi mes, Jos. 5 
heir apparent of Sir Richard Wiſeman, inter- 
married with V. inifred Barrington, intitled to 
z portion of 4000, and brought a bill 
againſt his wife $. truſtees; whereupon a 
decree Was had to Pay him his wife s for- 
tune, upon making a competent ſettlement; 


00 ick er al. 
. et al. 


Paſch. 1708. 
3 Bac. Abr. 
644. 


or, upon failure thereof, the fortune to be 


inveſted in lands by the approbation of the 


Maſter. And, upon the Maſter's report, that 
no competent ſettlement could be made 


by Richard. the ſon, it Was, by choice off 


parties, inveſted, in lands of Sir Richard, the 
father, of equal value; part of which lands 
happened to be eight acres of copyhold, 
which, in the ſettlement, were limited 
and declared, apart from the freehold, to 
be to the uſe of the iſſue of the marriage 
in common form, and afterwards in fee to 
the ſon, with a covenant from Sir Ricbard 
to ſurrender the copyhold. The wife died 
without iſſue, and the ſon mortgaged both 


copyhold and freehold together, for a valu- 


able conſideration, to Ofwick and others 
Plaiatiffs, bur without any ſurrender. The 
fon 


ſurrendered the copybold land to the defendant | 
Plumer, for a valuable conſideration. Plumer 


Burgh v. 
Francis. 
3 Bac. Abr. 
643. 


1 Eq. "I 


491. 


did not originally take the lands for their 
fecur! 172 8 come in under the very perſon 


beth releaſed and confirmed the eſtate in 


having been out of poſſeſſion of the pre- 


with coſts; for that the court would not 
ſupply the defect of a furrender, againſt a | 


of the ſame premifles ; which decree was, on 
W tea confirmed BY: rg Gender” 


tors have demands ; which, although they | 
| Abr. 320, I, | 
HO” OH ſpecificially charging the lands; as equity will 
inforce a defective conveyance, againſt claim- | 


w 


[&]_ 
fon died, and the lands deſcended to Eliza. 
beth, his ſiſter, and heir at law; then the 


mortgagees forecloſed Elizabeth, by a decree 
of the court, and entered and took poſſef. | 


fon; to whom, being i in poſſeſſion, Eliza 
fee. Afterwards, Sir Richard, the father, 
miſſes, from the time of the ſettlement, 


which was made thirteen years before, 


was admitted, and brought his ejectment; 


and the mortgagees brought their bills to 
be relieved, which were diſmiſſed by the 
Maſter of the Rolls, on ſolemn argument, 


perſon that came in by title upon ſurrender | 


We muſt here ect a didtinction that 
hath been taken between the preceding 
caſe, and caſes where the ſubſequent credi- 


are liens upon, yet, are not conſidered as 
ants of the latter deſcription : for, as they 


that 


IEE 


hat is obliged in conſcience to make the 
defective ſecurity good, they are conſidered 
zs ſtanding in his place, and will, therefore, 
be poſtponed, until en defective wage 
be ſatisfied. 45 


| * 


Upon "bi 1 Lord Cowper, in a 


caſe, where A. furrendered his copyhold, 


by way of mortgage for money lent, and 
the ſurrender was not preſented at the next 


court, according to the cuſtom of the ma- 


nor; and then A. became a bankrupt, and 
rought 


the aſignees were admitted, and 


their ejectment; and the ſurrenderee of the 


copyhold brought his bill, in equity, to be 
relieved, decreed a perpetual injunction 
in behalf of the ſurrenderee : and, although 
it was urged 1 that the creditors of the bank- 
ruptcy, were equally upon valuable con- 
iderations, as the ſurrenderee, and, having 


the title at law, ought to be preferred, yet, 


that argument was over- ruled; becauſe, the 
other creditors of the bankrupt, did not 
lend on the credit of the land, as the mort- 


pagee did; and therefore, where ſuch cre- 


ditors came, under the bankrupt, to charge 


the lands, they ought to ſtand in his place, 


and come under the ſame obligation of 


conſcience to make good. the defective | 
Regs. 
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5 although the fir ſt e bad notice 


208 J. 


. the reaſon of this e is, that, 
** there are two perſons, that have equal 
equity (as was the caſe in Oſwick and 
Plumer, both being equally purchaſors of 
the ſame property, for a valuable conſider. 
ation) there, thoſe that have the lege 
title ſhall Prevail; becauſe, there is no 
equity, to take from ſuch perſon the tile 
that he hath gained at law; but, if the 
contehding parties in equity have not equal 
_ equity, (as was the caſe inT aylor v. Wheeler, 
becauſe” the one creditor had intended to 
ſecure himſelf by the mortgage of the copy- 
hold, whereas the other creditors had truſt. 
ed merely to the bankrupt's perſonal ſecurity, 
and, conſequently, had not equal equity 
to have the land applied for the payment 
of their debts, as the former, who looked 

to that in particular) thoſe that have the 
greateſt equity, ſhall be relieved _ the 
oe: title. 5 


Alſo, Is a ants? be contained in the fi 
mortgage: deed, making it a ſecurity for fur- 
ther fun borrowed, ſubſequent loans will 

have relation to, and be taken as part o of, the 
original tranſaction; and they muſt be 
paid before a ſecond mortgage interyening, 


e 


£6 clauſes in the firſt m mortg gage. 1 
| Thus 


| L ae ] 
Thus, where A. mortgaged his eſtates to 
}. for: a term of years to ſecure a ſum of 
money already lent to . and alſo all ſuch 
other ſums as ſhould theteafter be lent or 
advanced to him: A. made a ſecond mort- 
gage to C. for a certain ſum, with -zotice 
of the firſt: mortgage, and then the firſt mort- 
gagee, having notice of the ſecond mortgage, 
lent a further ſum. Lord Cowper decreed 


that the ſecond mortgagee ſhould not re- 


deem the . firſt mortgagee, without paying 


zs well the money lent after, as that lent 


before the ſecond mortgage was made; for, 
it was the folly: of the fecond mortgagee, 
with notice, to take ſack: fegurity... | 


But, 1 we u nattibultely attend to 
the diſtinction, between notice previous to 


the time of the lending the money by the 


puiſne mortgagee, and at the time of pur- 


chaſing in the elder incumbrance; for, a 


mortgagee puiſne will be protected, al- 
though he had actual notice of a ſecond 
incumbrance at the time of purchaſing 
in. the prior ſecarity t cover his own, be- 
cauſe, that is the. very ale. thas tens 5 


the sgl of ſo deins 


This 1 dia bath its e 


for, a purchaſor or mortgagee ſhall not 
protect himſelf by taking a convey ance 
from a truſtee, if he hath notice of the 


p er 


Gordon v. 

Graham. 
7 Vol. Vin. 
Abr. 52. Pl. 
3. TE 


1 Vern. 188, 
2 Vent. 339. 
2 Vez. 574. 


Pye v. 
George. 
Salk. 680. 
Rep. temp. 
Talbot 260. 
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| truſt at the time of getting it in. And there. 
Saunders v. fore, where B, being poſſeſſed of a term 
Fi 0 FOE for years, had made a voluntary ſettlement 
thereof in truſt for herſelf for life, remain. 
der to J. her daughter for life, remainder 
to the children of her daughter by her then 
huſband; and 7. afterwards mortgaged 
the lands in queſtion to S. who pretended 
he had no notice of the ſettlement, J. in 
the mortgage-deed being called the daugh- 
ter and heir of B; but, that afterwardz, 
hearing of it, he got an aſſignment of | 
the term from the truſtees. The court re- 
ſolved that, although a purchaſor might 
F en buy in an incumbrance, or lay hold of 
| any plank to defend himſelf, yet, he ſhould 
not be protected by taking a conveyance 
from a truſtee, after he had notice of the 


truſt; for, in that caſe, he himſelf becant | 
. the truſtee, and mult not, to ſave himſelf, be 
=! „„ guiley of a breach of trull. . 
Cited. Even a fine levie by Pace for ful 

 Boveyv. conſideration with notice of a triſt, o 


Smith. 
Smich, 149. ſtrengthen his eſtate, will not bind the 


2 Ch. Ca. ceftui que truſt, although there be five years 
„ non-claim; for he, having purchaſed 
with notice, is but a truſtee, notwithſtanding 

any conſideration paid by him; and the 
eſtate not being diſplaced,” the fine can- 


1 not bar: wor” a” 10008 and non-claim will 
H ai i 1 be 


1 «a4 Þ 
be @ ber in equity; if a DN te 


notice: | | 

Al ako FO plaintiff 's bill; was'to 6 be 
relieved upon a truſt, and charged the de- 
fendant with notice thereof, and that he had 
procured a conveyance of the lands upon 
which the truſt was had, and that at, or 
before, his taking the ſaid conveyance, he had 
notice of the ſaid truſt for the plaintiff ; 
the defendant, by way of Mole denied 


that he had any notice of the truſt ar the 


time of his purcbaſe or contract, and plead- 
ed that he was a purchaſor for a valuable 


conſideration. And it was inſiſted that, the 


point of notice was not well anſwered, in 
that the defendant denied notice at the lime 


of the purchaſe only; for, the word purchaſe 
might be underſtood to mean the time 


when the contract for the purchaſe was 
made, and it might be, he had no notice 


More v. 
Mayhow. 
1 Ch. Ca. 34. 
Attorney 


5 General v. 


Gower et al, 
2 E. Ca. Abr. 
685.11. 


then, and might have notice after; before, 
or at, ſealing of the conveyance; and if ther 


was any notice before the conveyance to 
him was executed, that would charge the 
defendant : upon which ce es 0 
was over. ruled. 1 . 


But bent we „was obſerve: hn 11 1 
que truſt, tenant in tail, be the mortgagor; 
and joins with the truſtees in making the 
convenenck. it will be good ad valid; 

1 5 - 


Z 5 11 7 
. 


Elie v. Oſ- 


borne. 


2 Vern, 7545 ; 


1 Eq. Ca. 


Abr. 3957 3 Te: 


r. 


2 >Ch. ca. 48. 


2 Ver. 477, ed in after a decree in rem by. a creditor, 


Wortley ©. 
Birkhead. 
2 Vez. 571 
Sc. 3. Alk. 
A 

2 Vern, 525. 


= 


and not to ſtand in oppoſition to him, for 


chaſor, and the vendor can give no title, 


hath a title, by the decree, to carry it into 
execution on the land, into whoſe- ever 


bad been made, in 17 48, in a cauſe wherein 


| eſtate. of A. whereby the Maſter had been 


demands, ) bought in a judgment given 
in 1696, and made claim beſore the Maſter, 
ta have ĩt tacked 10 his mortgage and there- 
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they being conſidered. as truſtees purely for 
the tenant in tail to preſerve his eſtate only, 


the ſake of thoſe who. are to come Alter 


So, So, if che eigne We 55 W 


party to that decree, it will not protect 
him, although he had not notice of any 
prior incumbrance at the time he lent his 
money, as, in this caſe, notice or not is 
immaterial: for, the decree binds the pur- 


when the right to the land is adjudged to 
another, and the party who gaineth the ſuit, 


hands it may afterwards come. 


Thus, in the caſe of Wertley againſt Birt- 
head, where the plaintiff, (after a decree 


the plaintiff and defendants, among other 
creditors, were plaintiffs, for the ſale of the 


directed to inquire into the priority of their 


pp to be paid before the defendants 3 a8 to 


6 which the Maſter retulty” to make aby re- 


54415 0 e: 


f [ 2135 0 | 
bort: whereupon the plaintiff fled” nis! | bin, 
and one queſtion was, Whether he could 
ack the incumbrance bought! in after the 
decree to his mortgage ! ? Lord Chancellor 
Hardwicke, as to this part of the, caſe, faid, 
chat there was nd > caſe wherein it had been 
determingd | that & 2 vijne incumbrancers. a 
arty in a cauſe, an A decree made, 1 in that 
| cauſe, for ſatisfaction of incumbrancers, ac- 
cording to their reſpective Priorities, hav- 


ing taken in a prior. to tack to his puiſne 
incumbrance, ſhould, be allowed to — 2 


uſe of it in any other hape, than that in 
which the original incumbrancer might 


uſe it, had no back purchaſe been made. He 


thought it would be moſt miſchievous, and 
pernicious, if the court ſhould allow. the 


doctrine of racking to be carried to that 
extent; firſt, taking it upon tlie terms of 
the decree; all thoſe decrees, where there 
were ſeveral incumbrances before the 
court, a ſale directed, and every thing 
neceſſary done to clear. the. eſtate, in 
order to that ſale, proceeded on the founda- 

tion, that the rights of the parties were to 


be taken as they ſtood at the time of the de- 


cree; and therefore they directed an inquiry 


into the priorities. What then wers thoſe 


priorities ? Why ſuch as they ſtood at the 


time of the decree ; not that, afterwards, the 


priority ſhould be varied; the ſeafe, rea- 
on, and juſtice of the caſe required it 
„ 
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ſhould be ſo, for, otherwiſe, if (where an 
incumbrancer, on an eſtate which was affed. 
ed with ſeveral charges, brought a bill for 
ſatisfaction thereof, and there were all 
proper parties and a decree for it, as between 
himſelf and the owner of the equity of 
redemption, ſome of the incumbrancez 
being prior, others poſterior to his,) one 


of thoſe defendants, who happened to be 


prior to him, was allowed to convey to 
another defendant, who Was puiſne to him, 
it would ſhut out the plaintiff after the 
decree. made, at which time the rights were 


_ - conſidered. What would be the conſe. 


qvuence? Nothing could lay a foundation for 


greater colluſion and contrivance, between | 


the parties, to exclude each other, than ſuch 
a liberty would, and that to the great deceit 
of the plaintiff ; for, then, a man would 
loſe his coſts by ſuch a proceeding, although 


he had a right to his debt, principal, inter- 


eſt and coſts, according to the reſpective 
priorities; that was the direction of this 
decree: and there was a ſufficient” fund, 
according to the, then, right of the plaintiff, 
to pay all that was due; but if this were 
permitted, after a decree was made, two of 
theſe defendants might, by a collufion, give 
a third incumbrancgr more than his debt, 


and it would be worth while to do ſo, in 
order to exclude another, who happened to 


ho” 2 ſceond incumbrancer. It would br 
Ha Pug carrying 
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wrying ſecurities to market in that man- 
ger, whereby the purchaſer of them ſhould 
not only ſtand in the place of the party 
ſelling, but, would acquire a new equity, 
which it would be {miſchievous to allow; 
and therefore his Lordſhip ſaid, he never 


of the wy as to * * right. 


And . la is the ſame as to purchaſors, 
incumbrancers who are not parties in the 
ſuit, but 10ho would come in under the decree ; 
for they muſt come in upon, and ſubmit 


parties, 

So where &, a puiſne incumbrancer, after 
the bill brought, and after the firſt decree 
made, and, in truth, after the report, got 
an alignment of an old judgment and mort- 
gage, expecting thereby to gain a prefe- 


decree made, he ſhould not profit by it or 


judgment and ee, 


| pendens, as will have the like conſequences - 


was clearer in opinion than upon this Snag * 


to, the terms of chat decree, though | no 


rence to his debt; the court held that, the 
aſſignment obtained by him being after the 


change the order of payment, but ſhould 


come in according to the time of his own. 
incumbrance, without regard to the old 


Va tha h indien a ſuit dos” 
in equity, againſt the land, is ſuch a lis 


VV 


2 Ven. 575 


Briſtol et al. 

v. Hunger- 

ford et al. 

2 Vern. 524. 


P inch 2. 
Neu nham. 


ment of a ſuit, in rem, is conſidered, in 
_ Equity, as analogous to the iſſuing out of 


thereof; for, the ſuit having attached upon 


thereof, which will give a title to him, in 
whoſe favour the decree is made, that may 
be carried into execution, thereon, again | 
Ws ee OY. the pi ls) 


ter and deſiring to keep part of his eſtate 


2 Vern. 217. 


a meſſuage to F. his near kinfman' in tail 
male with remainder over, and gave his 


as, to a ſubſequent 1 of a price 
title to protect himſelf; for, the commenee. | 


the original proceſs in a real action, which 
attached upon the land, and bound it': and 
no fubſequent alienation of the property 
could elude it's operation when purſued to 
judgment: for pendente lite nihil innovetur: 
therefore the vendor of lands, pending a 
ſuit in equity againſt them, can give no 
title but what will be ſubject to the iſſue 


the land, the right depends upon the event 


A4 22 


Thus whers 7 F, having de one Wage 


in his name, by will, made in 1684, deviſed 


T4 lands in Suſſex to his daughter who mar- 


to hold and enjoy the lands according to tbe 
will, againſt them and all CI _ 
: al | FO 


ried D, they, with C, were ſuppoſed to have 
deſtroyed the will after the death of the 
teſtator. F. brought his bill againſt P. and 


his wife, and, in 1687, obtained a decree 
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The eſtate, deviſed" to F, having been 
mortgaged by the teſtator prior to his will 
o B. for 100 J. NM. pending the ſuit, bought 
B's mortgage and purchaſed the equity 
of redemption. from D. and his wife. N. 
was ſerved with the former decree, and ap- 
peared, and was examined, and ſet out his 
title under this mortgage, whereupan F. 
was put to bring, his bill to redeem. N. 
by anſwer alledged that, although he had 
been informed before his purchaſe that it 

vas pretended there had been ſuch will 
made, yet, upon enquiry, he had been aſſured 
and ſatisfied that it was deſtroyed by the 
teſtator in his life time, and therefore he 
proceeded in his purchaſe ; and infiſted, that 
the former decree, to which he was no 
party, was unjuſt in decreeing the lands to 
be enjoyed according to the will: but, in 
regard he purchaſed pendente lite and with 
notice that there was a will, the court would 
not admit him to examine the juſtice of 
the former decree, or to try at law whe- 

ther ſuch. will was cancelled or deſtroyed 

by the teſtator, but declared he ſhould be 
bound by the former proceedings, and de- 


creed the redemption dls the d to 
the PAIN” 


he” in 6 of a * purchaſor fas 4 
ee oui bendenie lite, the 
| Plaintiff 


L 218 ] 
plaintiff will be held to W ay ed of hi 


own. ales? 1015 * man 


Correll v. 

v. Carpen- 
ter. 

— 2 Will. Rep. 
482. 


to be conſidered 'as made under an implied 
and conſtructive notice; but, the court fad 


real and fair purchaſer, without notice, it 
was a very hard caſe, eſpecially in a court 
of equity; and, there being ſome defect 
in part of the proof in deraigning the title 


wid. 


this eſtate from L. pendente lite, but » 


of the ſuit: for the plaintiff ! it was inſiſted, 


luable conſideration, and to avoid and elude 
a decree, it ought to be highly diſcounte- 
nanced; and, though the alienation wert 


. chat i it was a difficult matter to ſearch for 


Thus, where a bill was 9 by 9.5 
againſt C. to have the benefit of a decree, 
obtained againſt | E, for the recovery of 
leaſehold eſtate held of the dean and chap: | 
ter of Saint Pauls; C. being a pofchiik of 


was proved, for the full valve, and without 
any notice of $'s claim, or any actual notice 


that this purchaſe made, pendente lite wa W1 


that although, where there was a convey- 
ance made, pendente lite, without any va. 


ſor ever ſo good a conſideration, the purchaſe, 
if made pendente lite, was nevertheleſs 


to be ſet aſide; yet, where there was 


af S, leave to amend, or make any new 
proof, after publication, was refuſed, and the 
bill diſmiſſed. : 


In this 2 12 Chaticellor obſerved, 


1 = 5 bill 
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ls in equity, or to get notice of them; 
many ſuch being, after filing, kept in the 
er Clerks deſł: and, that though the court 
mould oblige all perſons to take notice of 
(irs decrees as much as of judgments at law, 
jet, there did not ſeem to be the ſame rea- 


ſon for obliging * to take notice of 
the filing of a bill. 


Andif a purchaſe « or mortgage be made, 
| pending a bill, to perpetuate the teſtimony of 
witneſſes to a will of land, the proceedings 
may be read againſt a. - purchaſer. or mort- 
gagee, during the ſuit, although he hath 
not notice either expreſs, or implied. 


This rule is founded upon the neceſſity 
of the caſe; for, if depoſitions, taken in 
ſuch a ſuit, could not be read againſt a pur- 
chaſer under the heir at law or deviſee, it 
would be in their power to prevent ſuch 
2 bill from being of any effect. For i in- 
ſtance; ſuppoſe an heir at law, (having got. 
into the poſſeſſion of an eſtate on the death 
of his anceſtor, and the devitee, being out, 
of poſſeſſion, brought a bill to perpetuate 
teſtimony, and to prove the will,) pending 
the ſuit, made a ſecret conveyance to ano- 
mer perſon; if the depoſitions taken in the 
cauſe, could not be read againſt the perſon 
Who claimed under the heir at law, the 
' whole oF of the ſuit would be defeated. 


The 


; fpett to its eonſequences, if a deviſte, having 
got into poſſeſſions the heir brought a bill c 
this fort and afterwards the deviſce made x 


not read the depofitions' which were taken 


Garth v, 
Crawford, 
Barnardiſton 
Rep. 450. 
Sc. By name 
of Garth v. 
Ward. 


2 Atk, 175, 


bill was brought, by C, P, and 7. againf 


che 8th of January following, G. put in his 
anfwer to the bill, infiſting thereby, among 
| other: things, that P. and T. were papiſts, 


charge ker debts and legacies; and that the 


| As eſtimony of the plaintiffs witneſſes ant 
to prove the will of J. On the 3d of Fanuary, 
1737, M. purchaſed of T. her _ of 
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The caſe would be juſt the ſame, in u. 


private conveyance: if the heir at lay conig 


in that cauſe againſt a party claiming yn. 
der him, the bringing the bil would be 
of no manner of effect. 


13 e in a oo where 5. made het 
will, and thereby deviſed all Her real aud 
perfonal eſtate to C. and N. in truft, thar 
they ſhould fell the ſame in order to dif. 


ſurplus ſhould be diſtributed into three 
equal ſhares, one ſhare whereof was to 90 


10 C. another ſhare to K. and a third w 
7. Soon after the making the will J. died, 
leaving G. her heir at law: P. and T. were 
papiſts, but C. was a proteſtant. In April, 
1736, 7. mortgaged her intereſt in thi 


eſtate to W. for 1090 I. In May, 1736, 1 


G. the heir at law, in order to perpetuate 


redemption in this eſtate for Teoo 7. On 


and 


| [221 ] FT 
and apſaquently incapable. by thi en 
A1 Will hot rene weng 2 
In that gooſe; G. Sade En ; Wit= 
reſſes to ſhew that P. and 7. were e Y 


A bil Was hen We by G, e 5 
C. P. and T. and likewiſe againſt W, i 
order to ſet aſide the will of J. with oy 
to two thirds of her real eftate, which was 
to be ſold and the money ariſing from the 
ale to be paid to P. and T, and, likewiſe, 
that P. T. and W. might account for the ; 
profits of thoſe ſhares. After the anſwers to 
this bill were, come, in, an order was ob- 
rained, that the. depoſitions in the former 
cauſe might b be read in the preſent one, fav- 
ng juſt EXCEPTIONS : but, on offering them 
to be read, it was objected on the part 
of V. that they could not be read as againſt 
him, he being no party to the former ſuit, a 
his mortgage being made before the filing 
of that bill, and his purchaſe of the equity 
redemption having been bakane the . « 
6. came in. 5 A 7 8 5 


. the” Lon . was OY 1 
that theſe depoſitions ought to be read; 
end his Lordſhip diſtinguiſhed between the 
mortgage to ., and his purchaſe of the 
equity of redemption; for, as to the r mort- 
ies was ſtated to have been made 
before 


Barnard Rep. 


$3545 
Sc. 2 E. Ca. 
Abr. 687.13. 


Searle v. 
Lund. 


2 Vern, 88. 


before the filing of that bill, his Lordgy, 
was of opinion that none of the depoſition 


to affect that; but, with regard to the 


that an anſwer did not come in to a bil 


filing of the bill. n 


for a valuable conſideration, without notice 
332. 4. thereof, any more than a judgment at law; 
2 Ch. Ca. 48. 

| doth not attach e 1 the 42 
Sed _ | 


not prevent ever a party to the, ſuit, from 
ſecuring himſelf, by rc in an Wl 
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taken in that cauſe could any ways be red 


purchaſe of the equity of redemption, whid| 
was made ſubſequent to the filing the hill 
they ought to be read; and his Lordſhj 
ſaid, that the anſwers not coming in unt 
after the equity of redemption purchaſed 
made no difference, for it very often haps 
pened by the ordinary indulgences which 
were given to the putting in of / anſyer 


until long after it was filed. 


But, in general, a bill, that cannot be 
brou ght to a hearing, cannot properly create 
a lis pendens, ſo as to affect a purchaſe 
claiming under one of the Parties, ale 


$0 62 hk 
And it as. hs 4 i in a court of 
equity, for money, does not bind a purchaſer 


for, though it be a lien upon the eſtate, i! 


Sa. 4 bill of > PRE Og a wil 


cumbrance prior to his OWM. 
Thu 


[ 2231 


Thus, where L, the Ment: in the 
zuſe, having an incumbrance, on the lands 
n queſtion, ſubſequent to the plaintiffs, 
nd the bill being againſt him' and other in- 
umbrancers to diſcover their incumbran- 
ces, purchaſed of W. who was a defendant, 
1d the firſt incumbrance, and aſſigned to 
L. pendente lite; the queſtion at the hearing 


mortgage ſubſequent to the plaintiffs, 
hould help himſelf againſt him by buying 
in Mes incumbrance that was prior to both? 
t was reſolved he might lawfully do fo : 


colts. 


Again, if a mortgagee, having had no- 
ice of incumbrances and having been ten- 
tered his money, afterwards procures a de- 
cree to forecloſe, and then purchaſes the 


will not be affected PT; the decree. 


xards a commiſſion of bankrupty be taken 
out againſt the mortgagor, and the com- 
miſioners make an affignment of the eſtate ; F 


on a ſecond mortgage, the mortgagee baving 
0 actual notice of the commiſſion, in ſuch 
caſe, although the puiſue mortgagee purchaſe 
in the firſt * yet, it not protect 


#23, whether the defendant L, who had a 


and the plainriffs bill was diſmiſſed without f 


But, if a mortgage be made and after. 


ad then money be lent to the mortgagor 


the 


Hawkins . 
Taylor et al. 
2 Vern. 29. 


Gian” * 
. Marſham. 
Supra. 103. 


equity of redemption ; ſuch incombrances 5 


Hitchcock | 
v. Sedgwick. 
2 Vern, 156. 
Ca. temp. 
Talb. 70. 

* 201. 


W 


2x Eq. Ca. 
Abr. 325. 
10. 
2 Ven. 662. 
Supra. 198, 
203. 


| the mortgage ſubſequent to the com 


which, I apprehend, is, hat, at the time 


and, in this reſpect, the caſe appears to me 


Breerton v. Jones, wherein it was held that 
where a mortgage was made and then the 


attach * 


protecting himſelf by the purchaſe of 2 
prior incumbrance, after a commiſſion of 


+ bankruptcy ſued out, and before the aſſgn- 


a commiſſion of bankruptcy is a publick at 
of the court, and operates as a decree in ren 
and, though an ex parte proceeding at fir, 
yet, if it be not afterwards - ſuperſeded | 
the property of the bankrupt is cherebſ 


determined to belong to his creditors in 
= af 


[ 224 ]] 
of bankruptcy. The principal reaſon { 


making the ſecond mortgage, the bah. 
rupt hath no eſtate upon which it can a; 
tach; and, conſequently, cannot convey 
ſuch an intereſt to the mortgagee as he may 
tack to the prior mortgage : for, by the 
aſſignment, the equity of-, rederaption i 
actually diveſted out of the bankrupt and 
veſted, in the aſſignees by force of the 
ſtatutes, . for the benefit of the creditors; 


to fall within the reaſon of the caſe of 


equity of redemption. aſſigned to a third 
perſon, a a ſubſequent Jagen could not 


Beſides, it Sons as . that 
purchaſer ſhould be denied the benefit dl 


ment of the effects, as after a decree: for 


[ eas „ 


equal proportion, according to their ſe- 
veral demands; 3 and i it differs from an act 
of bankruptcy, which is of ſo ſecret a na- 


ture that it is impoſſible to be known, and, 
bas no viſible operation until — with 


4 e 


* by 
4 "Pp px ; - of 


The two laſt * EE” I 1 1 | 


ſtated, have been generally conceived to 
turn upon the principle, that a decree and 
2 commiſſion of bankruptcy were of ſuch 


a nature as all the world were deemed, by 


2 court of equity, to have notice of: but, 


in that point of view, it would be difficult 
to reconcile them with the caſes determined 


on decrees for money, and judgments on 


2 Vez. 477. 


perſonal actions; for they are founded upon 


as high authority, are of equal notoriety, 


and yet, as hath been ſhewn, have not been 
deemed notice to n as to * . 


poſe. 


In all caſes ef u plei ef a purehaſe or 


marriage ſettlement, notice muſt be denied, 


though not charged by the bill; and it will 


be ſufficient to deny it, either by the plea 


3 win 244. 
in Notes. 


that it ought to be in the plea, ſince all 


the defendant has to do, is to prove hd 


plea ; for he is not to prove a negative, vix. 


that he had no notice. However, it ſeems 
| beſt to E e both in plea and anſwer. 


0 = Notice, 


Caſon et al. 
v. Round 

et al, 

Prec. Ch. 
226. 

2 Vent. 361. 
2 Vez. 450. 


py ChOS: T3 0 


Jones v. 
Thomas. 
3 Will. 243. 


on Oe 
Notice, if charged, muſt be poſitive 
denied in the anſwer; for, if it be "only 
evaſively denied, the court will deere 1 


redemption on payment of the ee hs 
which was . lent. en 


But, in general, in a plea of a packe 
it is ſufficient denial of notice to ſay that, 
at the time of the purchaſe, he had no no- 
tice, without ſaying, or at any time before; 


for, notice before, is notice at the time of 


the purchaſe, and the party will, in ſuch 


caſe, on its being made appear, that he had 


Senhouſe . 
15 where the plaintiff charges not only notice 
in general, but alſo ſpecial facts and cir- 


Fare. 
2 Vez. 450. 


notice wagte. be Rabe to wa convicted of. | 


1 Mb. # *# 
x » . 4 
4 * , £ , . 1 . 146 
P „ 
7 eo . 1 
* 


: : 
; 


bf is a aka of Mo court oaks acer 


cumſtances, that they muſt be denied, as web 


as, notice in e. 


1 Ver, 66. 


ia. 


0 notice bi denied. bs the -unfoer,; Jad 


no by one witneſs 3 the rule of 


tt court 187 not to admit it. 


2018 this: Fray an 55 4  diftin&tion; 


fie where the defendant's anſwer is a clear 
denial of a fact, which is proved only by 


one witneſs,” the court will not deeree 
againſt the anſwer. But, where it is not 
5 en denial of —— fo but admits 


* 
_ 


el 


RA 


[= ] 
of a difference, (as, where it is only a 
denial with reſpect to the defendant himſelf, 
and admits the fact as to another, which will 
equally affect the defendant, ) the court, on 
the evidence of one undoubted witneſs, _ 
will decree againſt the anſwer. Thus where © 
one, only denies perſonal notice, which is a 
negative pregnant, that ſtill there may be 
notice to his agent, which is a fact ny 
material; the anſwer will 1 not be good. 


On plett thut this Jefindunr is an in- 1 Ch, Ca, 
cumbrancer for a valuable conſideration 31 
without notice, it is ſufficient to alledge, 
that the purchaſe of the prior incumbrance 
was made for a valuable Arn, 5 
without ae the ade en ſu. 5 5 
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"Of Notice erpꝛels am 
implied. 


T Otice is of two kinds. Firſt, acul 
notice, as where a man is party to a 


deed, or has notice of it regularly ſerved 


upon him. 


Secondly, preſumptive notice, which is | 
concluſion of law, where, by the exerciſe of | 


common diligence, without any extraordi- 


nary precaution, a man cannot but acquire 
a knowledge of a fact; that he hath notice 
thereof, although no aFual Proof of notice 


be exhibited againſt him. 


Brothers 4, 
Bence. 
Fitz. Gib. 
Rep. 118. 
en. 
Abr. 615. 11. 


Thus, 1 4, a compa in fee, 


mortgaged to J S. who was admitted by B. 
the ſteward of the manor ; and afterwards 4. 
made a ſecond mortgage to C. who was alſo 

admitted by B; and then a mortgage to B. 


who bought in F 8's ſecurity ; it was decreed, 
that B. ſhould not poſtpone C: : becauſe it is 


preſumed, from the mere act of admiſſion, 
that a man of ordinary diligence and under- 
ſtanding, being ſteward of the manor, when 


| FS * x "yp 1 
of dtc moho merge to: G: PETE na 


* 


þ 


: 4 f ebe cannot 58217 ou G6 2 Ob. Ca. | 
tle, but by A "deed which leads him to a 246: 5 
fact material to it; he will not be deemed Eg. * | 4 
a purchaſor without notice of that fact, but —ꝗ— 
will be preſumed cognizant thereof; n 7 
is deemed groſs neglect, that he fought | 
not 65wß5 oe oe Ce fo OM | 


L' +4 4... = 


| 31 £2 | 
Thus, het B. deviſed to F. in tail male, Drapers 
and if he died without iſſue male, to T. in . * it 
ardiy et al. 4 
tail male, but ſubject to two legacies of 2 Vern.66z. 
500/, and 10001, to the Drapers Company; 
and Z, afterwards, levied a fine to the ule 
of him, and his heirs, (on which was five 
years non- claim) and then granted a rent- 
charge of 100] per annum to 8, and mort- 
gaged the premiſes to. £: the court held 
the fine and non- claim Was no bar to the 
legatees; for, . having 1 no title, but under 
the will, it was implied notice to all purcha- 


ſers under him. 
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And ſubſequent purchaſors alſo : are taken : 
to have notice of the contents of a deed 
or will, if they muſt claim under | it. 
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As, if A. makes a conveyance to B. with 
Moore V, 
power of revocation by will, and, afterwards, Bennett. 
limits other ufes; if B. diſpoſes thereof to 2 wag Ga. 
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Bovey v. 
Smith. 

1 Vernon 
144. 


. 2: Ch. 


Ca. 124. 


L 230 I 


a purchaſor, a ſubſequent purchaſor is in. 


tended to have notice of the will, as well , 
ol the power to revoke; for no title can be 


made to a purchaſor, but by the conveyance 
which contains the power of revocation, 


But, in the caſe of Bovey and Smith, a wil 
was not ſuffered to be ſet up, as preſumptive | 


notice to defeat a tranſaction, by a. truſt 
therein contained that had lain dormant for 


many years, after a fine, and where there 


was room to preſume, that other truſts were 
appointed. In that caſe, B, the mother of 


A, being in Holland and having a ſeparate 
eſtate, about forty years previous to the time 


_ of filing the bill, made her will in Dutt, 


and thereby deviſed houſes to W, her huf- 
band's ſon by a former wife, and to other 


truſtees, in truſt for ber four daughters and 


their children, and ſuch of their children as 
ſhould be alive at the laſt, and, afterwards, de- 


2 clared the truſt of all her eſtate, thereby 
ae Pas for . and Net __ 


The ceuſtons; apprehending that the de- 


viſe carried the inheritance of the houſes to 


the daughters, ſold ſuch inheritance in 


1652, for a good and valuable conſideration, 
and diſtributed the money, ariſing from the 


8 Re, equally e them. 
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K þ 
A. was privy to this conveyance, and 
made no claim, nor pretended any right to 
the houſes ; ; a fine was levied of He, and 
five years, afterwards, W. the truſtee, for 
a full conſideration, purchaſed them back to 
himſelf and his heirs. Then A. having taken 
advice on the will, and conceiving the 
daughters took only an eſtate. for life! exhi- 
bited his bill againſt S. who now ſtood. in 
the place of V. the truſtee, to have an exe- 
cution of the truſt, and the lands decreed to 
him, Two decrees had een for the 
plaintiff, 
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1. 


One point argued, was, chat is was im- 
poſſible any one ſhould come at the land | 
without having notice of the truſt, for they : 
muſt purchaſe under the will ; and all their 9 
title was by the will by which the truſt Was 
created, and every man that had notice of 
the will, muſt, at his peril, take notice of the 
operation and conſtruction of the law upon 
it. But the Lord Keeper ſaid, this was an 
application, after one and thirty years poſ- 
ſeſſion, to affect an eſtate with a truſt, not- 
withſtanding a releaſe and fine, and 7bar, = 
upon a ſuppoſal that B. had made no other = 
appointment, (as ſhe had power to do by the 7 
deed) and which, after ſo long a poſſeſſion, 
it ought rather to be preſumed ſhe had 
done; and alſo upon a ſuppoſal, that this 
was a true copy of the will, This was only 


1 e 4 : 


1 Yea, 173, 


difference in point of traſlation between 
children and iſſue was nice, and the queſtion 


tion, and was, here, to be affected with a no- 


the while and was ſilent, and, at beſt, paſſtve in 


not ſatisfied he could decree it for him, and 
the bill was diſmiſſed. 


of a teſtator, under an aſſignment made 


of creditors or reſiduary legatees, be pre- 
ſumed to have notice of what is contained 


fore, if this doctrine of the will being 


2 1 


2 tranſlation; > the original was loſt; the 
Was, who ſhould ſuffer ? For the defendant 
was a purchaſor and had paid a full conſider. 


tional notice only ; the plaintiff ſtood bye all 


the breach of truſt. That, therefore, though 
it was hard to diſmiſs the bill after two de. 
crees for the plaintiff, yet his Lordſhip was | 


So, likewiſe, this rule admits of an excep- 
tion, in the caſe of an aſſignee of the eſtate 


by the executor ; for, he will not, in favour 


in the will of the deviſor; becauſe, who- 


ever takes any thing from an executor, muſt 
always do it with notice of a will: and there- 


notice to the aſſignee was to prevail, 30 
perſon would dare to purchaſe, or take an 


ſhould take upon him tao make out the 


aſſignment from an executor. Beſides, it 


would be unreaſonable that a purchaſer 


account, as to the quantum of the debts 
or aſſets, when he is not intitled 1 to haye | 
WE youchers for that : purpoſe, 5 F + 


198 


Thus where M, having a mortgage of 
3000 U, made his will in 1712, and deviſed 
all his real and perſonal eſtate, not by his 
will otherwiſe diſpoſed of, to his executors, 
in truſt, in the firſt place by charging, 
leaſing, or ſelling thereof, or of any part 
thereof, to raiſe money to pay his debts ; 


payment thereof, in equal proportions be- 
tween his five children, and appointed his 
wife, kis eldeſt ſon 1 M. and another 


perſon executors, and died, leaving his 
widow and five children; and, e pay- 


ment of all M's debts, a large ſurplus 
remained to be divided. IM. having been 


of E, procured a deed to be made, to 
which the other executors were parties, 


I M. faithfully accounted with B. for what 
he ſhould receive from the eſtate of E. 


of E, to account for what tl 


— 


and then to divide what ſnould remain, after 


appointed in 1726, receiver of all the rents 
and profits of the real and perſonal eſtates 


I M. afterwards died inteſtate without 
accounting with B. and greatly indebted to 
the eſtate of E. A bill was then filed by 
the plaintiffs, two of the children of M., 
againſt the defendants, the repreſentatives 
ey had receiyed 

. 55 „ on 


Mead v. 
I. Orrery. 
3 Atk. 236. 
July 19. 
75 


reciting, that there was due on the mortgage 
9000 J, and that the ſame was the proper 
money of J M, and aſſigning the mort- 
gage and all due thereon to B, his heirs, 
and aſſigns, with a proviſo to be void, if 


Nugent v. 


Gifford. 


I Atk. 463. 


Nov. 13. 


that it was the teſtamentary aſſets of tic | 
teſtator. But the court held the. alienation 


on the mortgage, and. to deliver up the 


one queſtion was, whether the plaintiff, a 


' whether the repreſentatives of E. were ir. 
titled to retain the aſſignment ? And thi; 
turned upon the point, whether the aſſignee, 
of the mortgage were to be conſidered x 
having notice of the truſt for the benefit 
of younger children? And the court held, 
the bare point of notice of the vl, 1n this 
caſe, was not ſufficient, 


ſatisfaction of a debt due to 4, from him. 


ters of the teſtator, who were creditors 


hath expreſs notice of a debt due from the 


| contrivance between him and the:. executor 
to defeat a juſt debt, Facts: Ja ans wil 


be void inn creditors, *11170228 09 


[2984 1 


deeds and writings relating thereto; and 


reſiduary legatees of M, were intitled 9 
be relieved againſt the aſſignment. of the 
mortgage, and to have an account; on 


So, where an executor aſſigned over 
mortgage term of his teſtator to A, as x 


ſelf; it was objected in favour of the daugh- 


under a marriage ſettlement, that the | 
aſſignee took this aſſignment with notice 


to be good, 7 
But, if ſuch purchaſer from an executo! 


teſtator ſtill unſatisfied, and there be 4 


1 
Thus, where H, being indebted to C. 
on bond, died poſſeſſed of a great perſonal 
eſtate, and made V. executor and deviſee, 
who waſted the eſtate; D, having notice of 
(C's debt, bought a leaſehold eſtate of . 
by diſcounting 2001, due from H, 550 1, 


due from V, and by payment of 150/ in 


money: on a bill filed by C. to have ſatiſ- 
faction for his debt out of the leaſehold 
eſtate being part of H's aſſets, the queſ- 
tion was, whether this was a good ſale to 


bind a creditor? And it was held it was not, 
for D. was a party conſenting by and con- 


triving, a devaſtavit, 


So, where the deviſee of an eſtate, in 
cruſt for payment of debts, mortgaged the 
eſtate to one of the creditors, with notice; 
and the queſtion was, whether ſuch credi- 
tor ſhould retain them by way of ſecurity 


for his own debt, as well for the old debt, 


Crane v. 


Drake. 


2 Vern, G16, 


Ithell v. 


Beane. 
1 Vez. 2 1 5 


as for the money lately advanced? The 


though 


Chancellor was of opinion, that, 


the general rule was, that, a purchaſor or 


mortgegee need not ſee to the application 
of the money, where there was no ſchedule 


of the debts, yet, this rule was never 
carried ſo far, as to put it in the power of 


the deviſee in truſt, or of the heir at law, 
who in equity was conſidered as a truſtee, 
to favour one creditor, which would be the 


cage if chis Was allowed. Such 
creditor 
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ing the giving preference to one credit, 


executor; it was held in the Houſe of Lords, 


Humble v. 


Bill. er al. 
2 Vern. 444. 


Mich. 1703. 
Sc. Brown's 


Caſes 73. 
Sc. Viner 
Vol. 8. p. 427. 


. 1 


2. p. 270. 


Ca. 6. 


creditor, as to his old debt, could not be 


with the reſt of the creditors: for, the eſtate 


1 236 


put into a better condition by taking the 
mortgage, but muſt come in, pari paſſi, 


was a ſecurity in the hands of the truſter 
before, and ſuch mortgage only operated 
to change the courſe, which the court 
would not ſuffer the truſtee to do, conſider. 


as a fraud, which the. court: Would Fe: 
allow. | REED, Fits iy © 


So; where there was a charge upon 
teſtator's eſtate for ſecuring a ſpecific ſum, 
and afterwards a mortgage made by the 


on an appeal, that ſuch ſubſequent mon- 
gagee, ſhould not prevail againſt the de- 
viſees claiming under the charge. The caſe | 
wasas follows, B, having a term for twenty- 
one years in a printing-office, made his will, | 
and, therehy, charged the ſame, together witł 
other lands, with payment of his debts and 
legacies; he then expresſly deviſed. to his 
executors all his right to the printing: offic 
and all benefit coming therefrom ; J and 
willed that, out of the profits thereof, and 


of his lands, his executors ſhovld, inter 
alia, pay the intereſt of 2000 U, to his daugh- 
ter C. and her huſband, and, out of the 
overplus of theſe profits, ſhould raiſe the 


$9994 and put it out to interelt and 
9 g male 


* 
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made G: ſole executor, until his fon. C C 
B. attained twenty-one, | and, then, he ap- 
pointed both of them executors. Aſter- oF 
wards G. and C B. mortgaged the term in 
the printing-office to B. for rooo J, which 
mortgage was after wards aſſigned to H. who : 2" 
advanced 18091; and i it was inſiſted, there : 
was no occaſion to ſell ro pay debts, and 6 
that EK, having notice of the will, took | 
the eſtate ſubject to the 2000 J. But the 12 5 4 
court was of opinion, that the executor | "0 
of a teſtamentary , eſtate, had the power 1 
over it, ſo as to alien or ſell, as he ſhould _ 
judge neceſſary, and that if 5 ſold in pre- 
judice of a refiduary or ſpecific legatee, 
they might have their remedy againſt the i 
(| <xecutor, but not ſollow the eſtate into the 5 9 
hands of a purchaſor: and therefore, de- | 
creed an account to the plaintiff, of the 8 
ents and profits, and that he ſhould enjoy 1 
the printing- office, and the defendants 
redeem, or be forecloſed; but this decree, 1 
as to ſo much of it as tended to the preu. 
dice of the appellants, was afterwards re. 


verſed, upon An N to the Houſe of 
Lords. = 
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If a deed, by which a prior charge is 
made upon an eſtate, be delivered, among 
other papers relating to the title thereof, to 
an intended purchaſor, he will be taken to 
hae notice of the prior incumbrance ; it 
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Ferrars v. 
Cherry et al. 
2 Vern. 384. 


Ibid. 385, 


plaintiff's father for life, part on the mother 
the conveyance was made by deed and fine, 


ed and afterwards fold the eſtate to H. and l, 
It appearing, by the proofs in the cauſe, that 
C, the firſt purchaſor, had notice of the ſettle- 
ment, and that the ſame, amongſt other writ- 
ings, were delivered to him: the court 


ſideration money, for which he, ſold the 
eſtate, with intereſt from the dereaſe of 
the plaintiff 's father and mother, thereout, 
diſcounting what was due on the mortgage 


of ſuch ſettlement, whether it be voluntary, 


or on articles before marriage, and, in con- 
ſequence, whether to be confidered as bind- 


ing againſt creditors or not, that will not 
alter 


. 23863 
being neceſſarily preſumed, that ſo mz. 


terial a circumſtance could not eſcape his 


notice, or, if it did, it Tung oy through groſ 
neglect. TIO 


Thus, where the plaintiff's father and 
mother ſold an eſtate to C. and his heir, 
which, purſuant to an agreement made on 
their marriage, had been ſettled on the 


for her jointure, remainder of the whole 
on the firſt and other ſons 1n tail male; and 


C, upon his purchaſe, took in a mortgage. 
term, which was prior to the ſettlement, enter- 


decreed, that C. ſhould account for the con- 


made prior to the ſertlement. 


And, if it Joth not appear, upon the fc 


[ 239 } 
alter the caſe, for the purchaſor, having notice 


of the deed, muſt, at his peril, purchaſe 
and be bound by the effect of it. 


But, in the laſt ets, the bill was diſmiſſed, 
3j to H. and I, who were made defendants, 
they having pleaded that they were purchaſ- 
ors without notice; and the plaintiff not 
being able to prove any notice againſt them, 
there being no foundation to prefume know- 


make a 154 title without it. 


notice contained in a deed, yet if there be 
words therein, from which the exiftence 
of a prior incumbrance muſt neceſſarily be 
implied, it will be TuNGente to eb 
purchaſor. 


Thus where a creditor by judgment, in 
1698, for 6001, came to an account with 


the conuſor in the year 1707, and ſettled 


the remainder due upon the judgment at 


420 /, and took a mortgage in fee for that 


lum, as a collateral ſecurity to the judg- 


ment, and one S. an attorney in 1716, took 


an aſſignment of this mortgage, in which 
there was a recital, that gol, the confidera- 
ron of the aſſignment, was then the full worth 


ledge of the ſettlement, C. being able to 


The 0 to this oe of equity is 
ſo ſtrict, that, although there be no poſitive 


Morrett v. 
Paſke. 


2 Atk. 54 


4 the one, S. was likewiſe in Poſſeſſion | 
2 e 
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of another mortgage made in 1688, upon the 
ſame eſtate, as was ſubject to the Judgmen 
in 1698, and the mortgage in 1707 : it wy 
reſolved S. ſhould not be allowed to tac 
the two mortgages together, ſo as to defey 
intermediate incumbrances between the 
years 1688, and 1698; and yet the mort 
gage in 1707, ſhould have relation back tg 
the judgment in 1698, and by conſolidat. 
ing them together, ſhould intitle S. to te. 
ceive the ſum due, upon that judgment, prior 
to creditors after the year 1698; but, as tg 
money reported due ſince the mortgage in 
1707, it ſhould be paid only in priority to 
creditors, ſubſequent to 1767. One ground 
of which deciſion, was, that the words in 
the recital of the aſſignment of the mortgage 
in 1716 viz, © that go 1, the conſideration 
money, was the full worth of the eſtate, 4 
that time,” naturally implied, that there 
were intermediate incumbrances, and there- 
fore, to give S. the advantage of tacking 
both mortgages, would be contrary to his 
own intention; for, at the time he took the 
aſſignment of this puiſne incumbrance, he 
muſt know the eftate was worth no more, | 
from the very words of the recital. 


But, a ſuſpicion, from deeds, in which a 
prior incumbrance is recited, being in the 
hands of a family, is not ſufficient evidence 


--of notice to affect them, if they claim under 
; | | 4 
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ſettlement, which might be made by an 
apparent owner, without looking into the 


geeds, for in ſuch caſe ſomething further 
muſt be ſhewn. 


So, where there was father, mother, and ſon; ue 43s v. 
and the father ſettled an eſtate on himſelf 1 yez. 387. 
or life, then to his wife for her jointure, 
and on her death, to the ſons of the mar- 
riage ; under which ſettlement, the wife and 
ſon inſiſted on being purchaſors for a valua- 
ble conſideration, without notice. Notice of 
a prior charge was proved againſt the father, 
by recitals on his own conveyances, and in 
part by his own admiſſion; but, as to the 
wife and ſon, there was no proof, but from 
theſe deeds being in the hands of the fami- 
ly, which was held not W to affect 
them with notice. 


If a PEA or other paper which is deemed 2 Vez. 486. 
conſtructive notice of a prior incumbrance, „ 
be found in the cuſtody of any one, it will 
be no objection to the charge of notice, that 
it does not appear when it came there; for 
if a perſon admits, or a deed be proved to. 
be in his cuſtody, whether as repreſentative 
of another or otherwiſe, it will be incum- 
bent upon him to ſhew when it came 
there, for it is impoſſible ond ie other ide 
to ſhew 1 it. 


Merry v. 
Abney. 
1 Ch. Ca. 38. agent, or counſel, is ſufficient notice to the 


1 Vez. 69. 
2 Vez, 477. 


Maddox . 


Maddox. 
I Ver. 61. 


| very of an eſtate in A. and then ſettled 


deviſed it to his younger ſon in fee. Then 


ſubmitted thereto, upon the mortgagee's 
aſligning to him the tenement ſo charged, 
that he might ſtand in the mortgagee's place; 
to which the mortgagee agreed, upon his 


this aſſignment, he having heard of the 


advanced the money to pay off the former 
mortgage. It was ſworn, that B's, $, agent 


were laid before counſel, who made objec- 
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Notice to a man's ſerivener, Attorney, 


party himſelf. 


And therefore, where M. ſuffered a reco- 


all his lands in A. upon his family; after. 
wards a tenement in A. of which he had 
the reverſion after an eſtate for life, deſcend- 
ing to him in tail by the death of the tenant 
for life, he ſuffered a recovery of it, and 


AM. mortgaged it, together with 200 J, tha 
he had a power to charge on the ſettled 
eſtate, for ſecuring 200% which he borrowed, 
and then he died. The mortgagee applied 
to the elder ſon for the money, who a 
firſt diſputed the payment, but, afterwards, 


covenanting to indemnify him for making 


younger ſon's title. The eldeſt ſon then 
mortgaged the tenement to B, who had 


was preſent at the execution of the aſſign 
ment, when the indemnity was inſiſted | 
upon : and the agent depoſed, that the deeds | 


tions 
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tions about the plaintiff's title. The aſſign- 
ment itſelf was ſtrong evidence of notice, 
for it had not the face of an aſſignment, to a 
perſon having the equity of redemption, 
but, was made ſubject to the equity of re- 
demption 3 and was plainly meant to keep 
the mortgage on foot, if any other perſon 
had the equity of redemption, as the cove- 


nant to indemnify alſo ſuppoſed. One 


queſtion was, whether the laſt mortgagee, 
had not notice of the youngeſt ſon's title ? 
And the court held, here was ſuch evidence 


of general notice, either to the party himſelf, 


or to his agent, to take care, as made it neceſ- 
ſary for him to inquire into the title, which not 


having done, he muſt take the conſequence. 


so, where E. mortgaged his manor of B, 


to M. and his heirs, for ſecuring 30001; 
afterwards G. the father of the plaintiff B. 


lent E. 2800 l. and, by deed, reciting M's 
mortgage, he declared, that, after the zoo, 


2 Vez. 485. 


Rrotherton Us 
Hatt. er al. 
Z Vern, $74» 


and intereſt paid, the eſtate ſhould ſtand 


charged, and be a ſecurity for G's mo- 
ney, M. was no party to this deed. After- 
wards H. one of the defendants, lent E. 
4001, and obtained a decree from E. and M. 
that, after M. was paid, the eſtate ſhould, in 


the next place, ſtand charged with the 40cl ; 


and in like manner for C. and ſeveral other : 


defendants.” All the ſecurities were tranſs 


acted at the ſhop of I. and * ſcriveners, 


who were witneſſes, cpgrated the writings, 


"6: e and 


: Le Neve v. 
a woman pleaded that the agent, who made 


| Le N Eve. 


1 Vez. 65. | 


ral lenders. The queſtion was, whether 3. 


they had got a declaration both from x 


to M, and ſo on, as the mortgagees ſtood in 


one perſon be agent for both parties, nor is | 


huſband, admitting, that he might prepare | 


from her huſband's recommendation; fo 
that her general denial was to be taken with | 
this admiſſion, which left it open to the 
| proof of notice to her agent, although per- 


agent would not affect her; but it was held 
that ſhe had ſufficiently admitted that he 
was agent or attorney for her, by her con- 
5 ſenting to his Preparing W from a con- 


* 
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and were in the nature of agents to all the ſeye. 


ſhould be paid next after M, or whether H 
and the others ſhould be preferred, becauſe 


and M, who, by that means, became a truſtee 
for them, after his own money paid? And 
it was decreed, that B. ſhould be paid next 


order of time; for notice to the agent waz 


good notice to the party, and, conſequenth, 
thoſe that lent laſt, muſt come laſt, having 


notice of what was oY lent. 
And the law will be the Cans though 


it material, on whoſe recommendation or 
advice the agent was employed. For, where 


her marriage ſettlement, was not employed 
for her but as an attorney for her intended 


the articles, ſhe having a confidence in him 


ſonal notice was denied; it was objected, | 
that notice to her huſband's attorney ot 


fidence 


9 
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xdence in her huſband; and that it was no 
matter what ground ſhe went upon, or upon 
whoſe recommendation or advice, it being 
the ſame thing to the plaintiffs ; for it would 
be very inconvenient and miſchievous to 
take into conſideration from whence an 
agency aroſe, Nor was it material, that the 
huſband alſo employed him, there being 
| ſeveral caſes where, in marriage ſettlements, 
the ſame counſel or attornev was employed 
on both ſides, who would be both affected 
with notice to him, it being the ſame to a 
perſon ins an equity. 


If one purchaſes in the name of another 


perſon without any authority from him ſo 


to do, and he not having notice of this 
intention, yet, if he erwardt agrees to it, 


he makes the former his agent ad initio. | 


Thus where G, in IM, jent I. 2001, 
upon a ſurrender of copyhold lands, but 


neglected to get the ſurrender preſented at 
the next court day as he ought to have 
done, for want of which the TENDED. was 
void, according to the cuſtom of the manor. 


In 1703, B. agreed with I. to purchaſe 


Jennings V. 


Moore et al. 
2 Vern. 609. 


Sc. 1 Brown's 
Parl. Ca. 244. 


et wid. Mer- 


ry v. Abney. 


1 Ch. Ca. 38. 


the mortgaged premiſes for 400 J, and took 
a ſurrender in the name of M, who, after- £ 


wards, conſented to become the purchaſor, 


and paid the money. It. was proved, that B, 


whilſt he was treating with w, had notice of 


R 3 3 „ 
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the former incumbrance, and therefore de. 
clined to purchaſe in his own name, and 


took the ſurrender in the name of M, and 


procured him to become a purchaſor, that 


B, might be paid a debt, which M. owed 


him, out of the conſideration money, 


Caſe of Ld, 


Falconbridge 

etzt 2 Ver, 
369. Ibid. 

370. 


On a bill filed by the executor of G, M. 
pleaded himſelf to be a purchaſor without 
notice of the plaintiff's demand; and that 
his ſurrender was preſented, and he admit- 
ted tenant, without notice of G's ſurrender, 


which was kept i in his pocket, and not pre- 


ſented till long after his purchaſe, ſurrender, 
admittance, and payment of his conſidera- 
tion money. But it was adjudged at the 


Rolls, that notice to B. was ſufficient to 
affect M; for, though he did not employ 
B. to purchaſe for him, or knew any thing 


of it until after B. had agreed and taken 


the ſurender in his name, yet he, by ap- 
| proving of it afterwards, had made B. his 
agent 4b initio; and M. was decreed io 


pay the 400 J, and intereſt, or to furrender 
5 the executor of G. 7 


4 Bott examining a title, in the ordinary 
| ck of buſineſs, which cannot be ſuppoſed | 
to make any impreſſion, as to any future 
event, will not operate as conſtructive no- 
tice to an agent in W or counſel, or 
ai! K 5 eee | 


77 nor” 


L 247 ] 


attorneys to affect his client on a ſubſequent 
tranſaction, + at a diftant period; for, an 
agent Or counſel cannot be ſuppoſed to re- 
member every particular circumſtance, con- 
tained in deeds or papers chat come under | 
his Lear gs 10 e 


1 
„nen Laar 


: 3 2 0 


1 hus, where lands were ſettled by F. on 5 75 = 
1 taker - 

his marriage in 17 34 which he mortgag- Den 220; 
ed, among others in 17 36, to W, who had 

no notice of the ſettlement, and R. was 
employed as agent in making both the ſet- 

tlement and the mortgage. One queſtion 

was, whether V. ſhould be conſidered, as 

having notice of the ſettlement, . having 

acted as agent on both occaſions? And the 

court held, that affecting a perſon with 

notice of the title of another, by reaſon of 

his agent's having notice, of it, had not 

been cartied ſo far, as to affect the principal 

unleſs where the agent had it, at the time 

of his tranſaction ch him; and that, as i 

the notice which the attorney had of the 


ſettlement, in this caſe, was two years before 


the mortgage, the mortgagee could not be 
affected by it. 


1 * 
—— 


It hath not been ſettled, whether, where Gilb. „ Eg. | 
one employs an attorney or counſel, and, . 
want of diſpatch, takes the matter afterwards 
out of his hands, and gives it to another 

agent to finiſh, and the firſt. agent acknow- 


PM: . leges 


C 
leges notice, but no proof of notice of: 
prior incumbrance can be had againſt the 
ſubſequent agent, notice to the firſt agent 
ſhall bind the party himſelf, But it 50 
reaſonable that, in the caſe put, the client 
ſhould be bound; for, the firſt agent i; 
ſtated to have entered upon the buſineſs, the 
laſt agent to have finiſhed it, and the Jay 
| preſumes, that whatever is known to the 
agent is likewiſe known to the principal; 
therefore, as the client muſt be conſidered, 
in law, as taking the buſineſs out of the 
hands of the former agent with all the in- 
formation the former agent had thereupon, 
the client muſt, conſequently, be confider- 
cd, either as having loſt that knowledge 
on the transfer to the laſt agent, which 
would be abſurd, or, as delivering the mat- 
ter over to him ſubject thereto : any other 
conſtruction would open a door to great 
fraud between a firſt agent and his client, 

for, then, the latter, on diſcovery that the 

former had notice, might remove any im- 

pediment ariſing from notice to his firſt 
agent, by taking the buſineſs out of his 
hands and a it to a new agent. 


But, i law might be more e if 
the firſt agent, by any accident, had given 
up the buſineſs, without entering thereupon ; 

for, it would be carrying this doctrine of 

notice very far indeed, to lay, that the meer 

depoſiting I 
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gepoſting * papers in an agent” $ ld 
with a view to employ him, and taking them 
away before inſpected, ſnould be notice to 


the client of a fact, of which, the 


had he inſpected them, would bave found 
himſelf having notice. Sed quere. 311 


And, though an attorney or comet con- 
cerned for one of the parties may, if he 


pleaſes, demur to being examined as a wit 
refs, yet, if he confents, the court will not 


refuſe reading his depoſition, for the right 


to object is his privilege, not that of his client. 


If an eſtate be ſettled upon truſt for raiſ- 
ing a ſpecific ſum, and afterwards a mort- 
gage be made thereof to a mortgagee, with 
notice of that truſt, and then a ſubſequent 
mortgage be made to one who hath notice 
of the prior mortgage, but not of the an- 
tecedent truſt of which the firſt mortgagee 


had notice, yet the laſt mortgagee muſt take 
ſubject to that demand; for he, having no- 


Earl of Pain 
fret. wv. 

Lord Wind- 
for. 


2 Vez. 485. 


tice of the firſt mortgage which is prior to 
his, but poſterior to the truſt, muſt conſe- 


quently take, ſubject to the firſt mortgage; 


and being ſubject to that, muſt be ſubject to 
every thing that was ſubject to. This may 


be proved, by: conſidering. the right and 


order of redemption in the court; as for 


example, the ce/tuz que truſt of the truſt. 


eſtate, having a prior incumbrance, may 


n the firſt e to redeem him; 4 
_ which 


* 
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which if done, the former will have à fight 
in both capacities to compel the laſt mort. 
1 gagee or thoſe claiming the benefit of 
that mortgage, to redeem him or be fore- 
cloſed, which muſt be to redeem him as tg 
both ; for a court of equity will not take 
from the me/ne mortgagee the legal eſtate 
which he will have got from ; the. truſtee, 
_valeſs. his demon be wholly ſatisfied, 


| Notice of a an \ act of bankruptcy will not 
1 POR be. preſumed againſt . a puiſne mortgagee 
who: lends his money after the act of bank. 
ruptcy committed, to take from him the 
benefit of an eigne incumbrance''/purchaſed 
in; for though, at law, the aſſign: 
ment to wie aſſignees hath relation back to | 
the time of the act of bankruptcy commit- 
ed, and the conſtruction of ſtatutes be tha 
fame} in equity, as at law, yet it would be 
too hard to extend a penal law, in a courtof 
equity, to the prejudice of the mortgagee 
Beſides, where a ſtatute is to be carried into | 
execution, in equity, the rule, that a Purcha- | 
for for a valuable confideration ' without notice 
ſhall notbe deprived of any advantage, which 
will enable him to defend himſelf,” will be 
applied, as well, in caſes ariſing under an att 
of parliament, as, In thoſe,” occurring at 
common law. a Set. 


| Collett», | Thus, where . NR made mor aregage 
Deſols & of ſome oo of his eſtate, thele mortgages 
afteryarce 


Ward. 
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ufrerwards by meſne aſſignments became 
veſted in W. and carried with them the legal 


eſtate, 7. then became a bankrupt, but, 
before the aTgnment of T's effects to the 


aſignees, V. obtained a releaſe of the equity 


of redemption. from T. for a valuable con- 
ſideration; on a ſuit brought by the aſſig- 
nes againſt M. to ſet aſide theſe, convey- 
ances, it was held, that a purchaſor for a 
valuable e without notice of the 
bankruptcy, could not be relieved againft, 

within 21. Jag. I, 


And, if the mortgagee hath a 1 title 8 
or right to the legal eſtate, although it be 


not conveyed to him, yet he may protect 


| himſelf, thereby, from an act of bankruptcy. : 


$0, where H B. on May iſt 1701, was ar- 
reſted at the ſuit of one S. for a juſt debt 
of 7001, ſecured by bond; he, for delay, 


Ca. temp. 
Talbot 6 Zo 


Wilker g. 
Bodington. 
2 Venn. 599. 


pleaded it was for money won at play, and 


held out the plaintiff above ſix months. 
Which, although he afterwards paid the 


debt and many thouſand pounds to others, 


and appeared publickly on the exchange, 


was adjudged an act of bankruptcy by the 


ſtatute of Fac 1, Afterwards, in 1717, H .* 


on the marriage of the defendant, his 
ſon, made a ſettlement, by which, after 
reciting, that he had on his own marriage 


ſettled lands on truſtees, in truſt, to ſecure 


20001, to his wife if ſhe ſurvived; H B. with 
the privity of the truſtees, who were parties 
0 it, affigned all his eſtate, right, title 


. = CTC 
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and intereſt to the wife's relations fo; the 
benefit of H B. for life, and of his wife for 


life &c. The plaintiff V. was the afſignes 
under a ſtatute of bankruptcy, taken ul 


againſt B, ſubſequent to the ſertlemen; 
The queſtion was, whether a court of equity 
would decree the truſtees, of the firſt ſettle. 
ment, to aſſign the term to the Plaintiff 
or ſuffer it to reſt, in them, to "OY the 


ſettlement * ? 


For the defendants it was inſiſted, that 


they being purchaſors without notice of thi 


bankruptcy, equity ought not to impeach 


their title, if they could defend themſelys 


at law; and that, although they had not the 


legal eſtate in them, yer, the truſtees of the 
firſt ſettlement, in whom the legal eſtate 
was, being parties to the laſt ſettlement, 


were become their truſtees. And it was ſo 


held by the Chancellor, who ſaid, he took | 
it to be the rule in equity, that where 2 
man, was a purchaſor without notice, he 
| ſhould not be annoyed in equity, not only 
where he had a prior legal eſtate, but where 
he had a better title, or right, to call for 


the legal eſtate than another; and, therefor, 
diſmiſſed the bill. 


A mortgagee may tack a Pu iſne t to an 


eigne incumbrance, notwithſtanding an in- 
termediate judgment at law; for, though of 


record, it will not affect him, without he be 
proved to have had expreſs notice thereof 


before he lent his money. | 
7 T wu 


11 
Thus, where the plaintiff, having a judg- nal v. 
ent and a mortgage, exhibited his bill: Ca. Ch. 35. 
zoainſt the mortgagor and conuſee of a 33 
| . C reſwold 
ſtatute by the mortgagor, to have a diſco- v. Marham. 
ery of what was due on the ſtatute, that 2 Ch. Ca. 
being precedent to the plaintiff's ſecurities, 180 
and, upon payment, to have the ſame ſet 
aide; the conuſee pleaded, that, after the 
extent, the accounts had been ſtated be- 
mween him and the conuſor, and an abſolute 
conveyance of part of the extended lands 
had been made to him in conſideration of 
his re-aſſigning the remainder to the conu- 
for ; and, that ſo, he was a purchaſor, for a 
valuable conſideration, without notice of the 
plaintiff's title. Rs 


It was inſiſted, on behalf of the plaintiff, 
that his judgment being of record, the de- 
ſendant was bound to take notice thereof, at 
his peril, and that, in this caſe, the defend- 
ant ought not to protect his pretended ſub- 
ſequent purchaſe by his precedent ſtatute, 
but, that he ought, upon payment of the 
ſtatute, to yield poſſeſſion to the plaintiff. 


Ibid, 


This was ſtrongly oppoſed by the defend 
ant's counſel, who argued, that though judg- om 
ments were of record, and a purchaſor was 
bound to take notice of them at law; yet, 
in equity, where the conuſee of a judgment 
comes to be helped to extend his judgment 
againſt a purchaſor, he muſt prove expreſs 
notice of the judgment in the purchaſor, 

or, 


hey . . EI bY l . 


RS 1 = — = Re: 
1 3 _ „ _— 922 


or, elſe, ſhall never be relieved againſt kim 


dence of notice of a judgment, independent] 
of the record, is open to the opinion of the 


the expreſs fact of notice, or, in implication 


ſequently, that if there be any circumſtances 


be concluded, that the puz/ne incumbrancer 
had notice of a judgment ſtanding out, at 
the time of advancing his firſt money, the 
court will not ſuffer, him to protect himſelf 


lying in a regiſtered county, each of them 

being regiſtered in their proper order, and 
afterwards the mortgagee eigne, having the 
legal eſtate, advances a further ſum of money | 


mediate incumbrances, will not be conſtruc- 
tive notice of them to him, to take from 


1 254 ] 

and un this point the pee. was allowed, 
But, in the laſt caſe, 8 tern; LY expre 
notice, mult be underſtood, as uſed in op- 


poſition to conſtructive notice ariſing from 


the act being of record; for, 1 apprehend, 
what ſhall, or ſhall not, be conſidered as eyi- 


court, and reſts, either in poſitive proof of 
from other facts proved, irreconcileabl 
with want of notice of the exiſtence of the 


fa&, notice of which is charged. And, con- 


in the caſe, from whence it may reaſonably 


by getting in a prior charge on the land, 1 
although no expreſs notice be proved. 


If there be moored mortgaged 8 land 


to the mortgagor, the regiſtry of the inter- | 


2 36 ae „ bein 
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im 10 bees of procefing hi kimſl? Ky bis. 
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Thus, where 4, lent, on 1 = Bedford v. 
mortgage. being duly, regiſtered, and after- K 
vards B. lent money on mortgage on the 615. 8 
lame ſecurity, and his mortgage was alſo 
egiſtered, and then A. advanced a further 
um on the ſame lands without notice of the 
ſecond mortgage; it was held, by Lord 
Chancellor King, that the regiſtering of the 
ſecond mortgage was not conflruFive notice 
to the firſt mortgagee before his advance- 
ment of the latter ſums; for, though the ſta- 
ute avoided deeds not regiſtered, as againſt 
| purchaſors, yet, it gave no greater efficacy 
to deeds that were : 0 than they had 
before, 


i at x: — * fo; ' 
e 
Nr * 
e — — * „ .. 
= — 


— — 3 4 8 uo Fo EIT * 

© — - 2 - 8 
pr 6 —_— — r d * 9 
oe” > 2 " 2 2 A or 2 7 >. 1 2 — 
AS — — e 4 3 8 & 3 — aq 3: F 
* 2 5 4 0 


3 
3 


ns — . ; 


3 * " 5 „** N= ” 1 * * = at - N 8 pt Pr 7 2 3 
= . Wn - ET. 2 2 —— r s = x n A TS > ETD none — ** a gd >> +» SEX SI 8 
- WIR JE — — 2 ne n 1 — 3 C. == 5 Ea n — oh, 2 re => Tm os 22 — 5 — 
P * tot —_— r 8 Rr — — ORE Cas SEE r * - Te N . * 1 * n 
. 3 'T- . 2 © =» * . 2 re F Eo EF: ——_— * "da 9 ob” IE LT. — 
RSS SL yy - 0 LE E 5 ORE ³˙ ES hn 1 25 ee SHE Ge oe Sw not PP ˙ ES py 4 1%: arte. - F en 3 
CS 3 r c — —— — . Noe IRR 9 IN Fo a * 0 - L 2 
F ans — 


7. ar 
n 

en 
4 2 $2.3 


NE ˙ eY Tn © ara ens 


Y 
714 
> - 
"9% 
"3: Ke 
1 3 
1 
* Wes 
4-® x 
"£724 
Kd Wk 
I 
1 
9 97 
1 3 
44 by ' 
vw * 
"P 1 
x * 


— 
I 
28 2h : 
—. N — y . 
I” OE — 
— 3 ad 


2 Prater” 2 > 3 8 
8 : S SS 2 _ n - 
AE Ae Ao ̃ꝗ⁰ .... ] ͤ— . 2 


8 ww 
34 14 3 — — a £ 254 
2 2 3 il 


— 894 ef pie ” et — 

— * a 3 
2 S TER as, 2 
. "ks . rs 
F a 3 ; 

OE 2 ot Sr 

28 — 
— 


r 
— >> 
A 
ER 
N x 


7 


— EINE. 
e NT RT 
2 — = iy "0 
9 - 8 o es WE 
hrs tt IS IHE 3 8 — 74 2 
3 FT 
— e 
7 22 c oe EET 
IE ee x I TCC 


80 in a later ele where 2 advanced Wrightfon 
$00 J. on a mortgage in 7 orkſhire, and regi- et al. . 


ſter ed! it; ; afterwar ds K. !ent a ſum of money, * 


| and took a judgment for it, which was alſo 2 E. Ca. Abs. 

regiſtered, then W. advanced a further ſum, 2275 me , 

but without any expreſs notice of the judg- 

ment ; 1t was argued, on a bill brought by 

N. to forecloſe, that K. ought to redeem, on 

paying the firſt. mortgage ; for that, where 

ſuch regiſters prevailed, every incumbrancer 

ſhould be ſatisfied according to the priority 

of his regiſter; and that the regiſtering K's 

julgment Was conſtructive notice to M. ſuf- 
ficient 
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fore this caſe falls within the common 


( 256 ] 
ficient to deprive him of the common bene. 
fit of a court of equity, whereby a firſt mort. 


; gagee, without notice, was to hold till yj 


ſubſequent incumbrances due to him ver 
_ diſcharged. But it was reſolved, that theſ 
ſtatutes avoided only Prior charges not re. 


giſtered, but did not give /ub/equent convey. 


ances regiſtered any further force apaink 
prior conveyances regiſtered, than they ha 
before; and that to have affected -., X, ought 
to have given him notice when he advanced 
his money; for, though V. might have 


ſearched the regiſter, yet he was dot 


bound ſo to do. 


This conſtruction of the en g 0 
appears to me, conſonant to the general prin- 
ciples of law and equity; for, if the ſecond 
mortgagee had uſed due diligence, he might 
have informed himſelf. by the regiſter, who 


was the prior mortgagee, and by ſerving a } 
actual notice upon him, effectually ſecured 


himſelf againſt any further loan: and there- 


rule, that, where, of two perſons equally i in- 


nocent, or equally blameable, one muſt 
ſuffer, the loſs ſhall be left with him on 


whom it is fallen. The ſecond mortgagee | 
| having no more claim to equity than the 


firſt, the former will be left in poſſeſſion of 


the benefit, the law gives him, of proteRting 


himſelf by the bn eſtate, 1 


een 


| 


Þ+ «7 | 


But a ſubſequent mortgagee, having no- 


not gain a priority by regiſtering ; becauſe 
ſuch conduct is conſidered, in equity, as 
fraudulent, and the party hath that notice 


ſhould have. 


As, where N, in 1718, married his firſt 
wife, and, on the marriage, a leaſehold 
eſtate in the poſſeſſion of his father, was 


of the body of N. by his wife, in ſuch 


into articles with her truſtees for ſettling the 

very ſame eſtate on himſelf for life, hen 
on her for a jointure, remainder to the iſſue 
of that marriage; and a ſettlement was made 


to the ſtatute 7. Queen Anne, cap. 20. 
which requires regiſtry The firſt marriage 
articles and: ſettlement were never regiſtered. 


tice of a prior mortgage not regiſtered, will 


which the act of parliament intended he 


covenanted, in conſideration of the marriage 
and her perſonal eſtate, to be ſettled on ary : 
tees, in truſt, for N. for life, then for his 

intended wife for life, remaitider to the iſſue 


manner as he, by deed or will, ſnould appoint. 
The marriage was had, and a ſettlement 
made, in purſuance of the articles: the wife 
had iſſue, and died. In 1743. N. married a 
ſecond wife, but, previous thereto, entered ; 


purſuant thereto. The eſtate was ſubject 


Le Neve . 


Le Neve. 
1 Vez. 64. 


Supra. 244. 


The ſecond were. N. alſo ee this 


eſtate; as abſolute o owner thereof. 


* 
x K * 0 F \ 5 
„ 4 af ; 3 E © + „11 : 2 
* , * - © . . 9 GO - * . e 2 
o e Y J 

: ? #: 2 q 

* 7 5 : 4 > —* 0 . * - 5 
"4 4 « * — 1 

— 


q —_ - = ie" 2 S mt D - 8 
— I *— of 4 I... . D Pon Ds . En c 2 ĩ⁊U . vn REID on NS Et Ts *. 
PP. ˙ Se. 3 327EE FEET ⁵ĩ W — LR. 1 ERS ĩͤ 2; nds; 27 ˙ 3 tt 
i b <4 err * * 2 2 E 5 2 5 1 8 2 — n - E ET a rn. "2 2 * . TIT = 
1 1 Oe IYER In LPRRE. ” TA : 2 SEE, R FCC get. Co 172 IT - W a r 7 > 3 r 
=o: + IE IO gs . e 3 ; 0 TTT 
N TI * * * 3 N 


n 
. 
n BE ue 


14-88 
% Ws b 
44:0 
| E 6.4 ' 
n 
1 
514 8819 2 
Be To 8 
We F 1 4 
* I 
4 „, 
1 
1 
e 
EY. 27 
: 1 0 
3 4 
. Be 
* ve 
D 
TT 
1+ "_— 
We 4 $44 
. [1 
RIES 
"FE if, p 
1 4 1 
x; ky 7 
. : 
TY q 
e 
2 
1 bh v3 
,. * 
IJ 
17 & W. 
ih 1 F 
J $1 = \ 17 
3.09 F 
4 +93. 0g 
A g . 
$9344 Rp 
: Wt "7 
b * #4 
1 
T7 "OM % 
2 
4 © 1EFES 
WE 1 
2 * 
: 5 Mt 
$4 


- . n 2 
1 r 


oy 
& 
y _ 
4 * 
4 » 
7 4 L 
Touts 
5 5 
F 
CM 
by 
* 4 * 
4 
E 
4 
CF, 5 
e: 
h 
wa. 
77 *\ 
1 
} 
NV 
1 U 
I | 
* 7 
r 
1 1 
8 
„. 
D W "A, - 
2 
4. 
by 
. 
5 
* 

A 
75 
. 

* 

* 

14 


- r 
3 ; — . I IS, Gann le 22+. - 
F l 3 * 3 2 n ren > 
DS”, EL N ————— * — "toes —. — 
** 8 * = PE - s — RO \ 
= E ——_— — . 2 l * 


i 
1 
5 
« 


& 


— 
— 


. 
r 


OSS 


S 
$ Py 8 4 8 =; er 


* © 


- SR 
* 5 4 L ; on OE ee EE >. Bat 
7 ͤ EI OLE. 5 _ tn 

bu the; 5 7 "IL — eqs . _— 

ES N 8 2 — 

"x _ A INTE oo Ka 
3 . 


N — e _ 2 8 2 8 r — * 1 — 
2 1 88 4 . my HL 4 
REES Iu 2 — " 
», 
— —ä— 


Mt. 


= 
P — 


10 


0 
1 
* 
1 
* 
3 2 
ſi 
* 
2 


IE > 
5 3 
Pn LN 5 £ ALLIS It 
7 : 


. * 
5——ᷓ—!—? . — f 
— a, u = 3 
A IbeEDP IRS: 2 = - SITY. 
* = 1 
— 
1 


6 


— — 


r —— 
= — Hſ— — — 7 — 


2 X'S * 


* * 
r I a. 


AE Da ES 

—— — — Jay 

4 4 
8 


—— 


——— — „ — — — — 
> * 1 1 8 


by * 
a * 


. ͤ —— Oo 
GR oat ERIE CURE. 


= — . 


MS 
2 


— 
S 
n 2 

8 bo 
4 — 
* * ns 


4 


＋ 3 A 8 . 2 
— . by a 
N 22 Te KEE. LE 
＋ 8 EH wy 
1 — nt agile nt of Senn re 
2 4 . . { P wc ane, EY 
ls = j 2 3 FP: 


3 KOBE * 
ot 

— — 
- ee 


. b * 7 —— - 14 = bo ” 2 4" 2 ” I — Y 
SIN THY” % S 2 n WIE 7 6 i 2 e r *1 => *. 2 "ae; — — — 1 Tg Parte . * * * . 
e r HB — 2 ho rad rd _ 8 4 e K 1 2 E . 15 2 
= 2 21 2 LEE -Þ<- —— 467 $3 ow 3 * * — 8 —— OP We Ag mt; "a 2 21 , — 3 oe 5 - + 
AGIs I ge yy Kb A nol  _ x 1 IX 
r 3 
— 4 * Lacs: 


Wn 
The bill was brought by the children of 
the firſt marriage, to have the benefit of 
the ſettlement made on them, and, in order 
thereto, to have the ſubſequent articles and 
ſettlement poſtponed, though regiſtered, 


The ground of this application was, that 
the agent, who made the laſt ſettlement, had 
notice of the firſt. And, notice to the agent 
having been fully made out, the principal 

queſtion was, whether it would affect the 
defendant's purchaſe, and oblige the court 
to poſtpone the ſecond articles, and ſettle- 
ment to the firſt, notwithſtanding the re- 
giſtering at ? 


And the court determined it would; for 
the intent of the a& was to ſecure ſubſe- 
quent purchaſors and mortgagees againſt 
prior ſecret conveyances, by letting a ſub- 

ſequent purchaſor, having regiſtered, pte. 
vail againſt a prior ſecret conveyance of 
which he had no notice; but if he had 
notice of a prior conveyance, which was | 
veſted property, that was no ſecret convey- 
ance. The ſtatute did not ſay, that the ſubſe- 
quent purchaſor ſhould not be affected, by 
any equity whatſoever ; therefore, though the 

_ manifeſt operation of it was to veſt the legal 
eſtate according to the prior regiſtering, yet, 
it was left open to all equity ; for there was 

no danger to the W purchaſor, who 
. . might | 


\ 


85 239 | 


might refuſe, if he had notice of hs bilde | 
good conveyance. 


And this doctrine was confirmed in the 
Houſe of Lords, upon an appeal, in the 
caſe of Lord Forbes v. Deniſton which aroſe 
in * 


have not met with any caſe wherein it 
hath been determined, that a puiſne mort- 


regiſtered, ſhall protect himſelf, by pur- 


brings with it the legal eſtate ; but that caſe, 
ſeems to fall within the ſame reaſon as the 
laſt, 3 55 15 | 


gillature, in that ſtatute, 


. 


benefit. 


againſt prior claims, by eſtabliſhing a regi- 


rities regiſtered, though poſterior in date, a 
„ 0 Priority: 


on landed ſecutity, to perſons in trade, which 
it was thought would tend to the national 


Recited in 
laſt Caſe. 
1 Vez. 67. 
2 Brown's 
Park.Caq25. 


gagee, where there are ſeveral incumbrances 


chaſing in an eigne incumbrance, which 


It is evident from the preamble of the 2. 
and 3. Ann. e. 4. that the object of the le- 
(which laid the 
foundation of the ſubſequent regiſtering. 
atts,) was to enable mortgagors to give 
ſuch ſatisfactory ſecurity to monied men, as 
would induce them to advance their money, 


The mode eds by the W to 
effekt this purpoſe, was, to ſecure them 


ſter, where all incumbrances that affected . 
the eſtate might be ſeen; and by giving ſecu- 
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priority: but it was not neceſſary to alter 


the law, as to the priority amongſt incum. 


brances regiſtered; for, if a mortgagee ne- 
glects ſearching the regiſtry, he ceaſes 
to be an object of legal favor. And, if he 
ſearches, and notwithſtanding there be an 
incumbrance prior to his, lends his money, 


he takes the equitable eſtate, only, with no- 


tice, and, having voluntarily accepted it, of 
courſe becomes liable to the incidents and 
contingencies to which that kind of ſecuri- 


ty 95 in its nature, expoſed. 


0 1 15 true conſtruction of the act therefore 
ſeems to be, that it has left mortgagee, 


whoſe incumbrances are regiſtered, in the 
| ſame ſituation, as to each other, as they were 
previous to theſe ſtarutes. In which caſe, the | 


puiſne mortgagee, having purchaſed in the 


Senhouſe v. 
Karle. 

2 Vez. 450. 
Perrat cont. 

- Ballard. -- 
2 Ch. Ca. 74. 
Ibid. 135. 
136. 
1 Vern 2 


firſt incumbrance, would have been intitled 


to a priority; he having the beſt title in lay, 


and as much an as the mefue mort- 


| gagee. 


It, is an infallible rule, that a mortgagee 


may, in a court of equity, protect himſelf 
from diſcovery of his title deeds, if he de- 
nies notice. For, if a plaintiff brings his 
bil] to redeem ever ſo ſtrongly, he is not 
intitled to ſee the mortgagee s title deeds, 
becauſe a third perſon may find out a flay 


in i them, The rule appears to be the ſame on 
motion, 


[ 261 J] 
motion, where there is to be a ſale to raiſe 
the mortgage money; this 1s a firſt principle, 
and not to be argued, and depends on the 
denial of notice. 


Thus, where the plaintiff 's bill was to Hall e. 
ſet aſide a conveyance made to the de- 1 
fendant by A. on the ground that the de- Abr. 333. 4. 
fendant was no real purchaſor, or, if he were, 
yet, before his purchaſe, he had notice that 
the eſtate was ſubje& to a truſt for the 
plaintiff, and that a leaſe in the defendants 
cuſtody mentioned it. The defendant ſwore 
himſelf a purchaſor without notice of any 
truſt, and that the leaſe mentioned no ſuch 
truſt. - The plaintiff replied. The defend- 
ant proved his purchaſe, and the plaintiff 
proved no notice upon him. But, at the hear- 
ing, it was inſiſted, that he ought to produce ; 4 
the leaſe to ſhew there was no mention of 
the truſt; beſides, the anſwer being replied 5 
to, it was ſaid, he was bound to prove it, 
which he could not do, without ſhewing 
the deed ; for he took upon himſelf to judge 
what deed would amount to notice; and 
what would not, which he ought not to do. 

For, implied notice being as ſtrong as expreſs 

notice, if the leaſe mentioned only the date and 
parttes of another deed, which mentioned a truſt, 

it was deemed an implied notice, which the 
defendant. might not know and, therefore, 
$3” „ 
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a court ought to ſee | 8 that they raight 
judge of it. 


But, it was argued on the part of the de. 
fendant that, being a purchaſor, by the rule 


of the court he was not obliged to producy 


this leaſe, or ſhew his title ; that, this wa 
an attempt to alter that rule, by a ſide- wind, 
and that it was as eaſy to ſay in a bill, it 


was in ſome of the deeds, as, in any one in 


particular, and then he muſt expoſe them 


all, which would be of dangerous conſe 
quence to purchaſors, 


It was replied, that, F the deed were 
not produced, then, if one had a mortgage 


With a proviſo of redemption, yet, if the 


mortgagee was hardy enough to fwear it 


an abſolute purchaſe, and the mortgagor 
had no e t, he muſt loſe his elcate, 


The Maſter of the Rolls thought chat, as 


this caſe was, the deed ought to be pro- 
_ duced; but the Lord Keeper held otherwiſe, 


faying, it was a ſide-wind to make a pur- 
chaſor expoſe his title, which his Lordſhip 


would not do, unleſs the plaintiff had madt 
ome proof, tending to falſify the anſwer, to 
| Induce him to it. 


So where tenant for life, re! une 6 t | 
1 firſt ſon, mortga_e for 1 500 f the te 
Qi 


„ 
of ſettlement was produced and ſeen by 
the purchaſor, who lent the money, not- 
withſtanding being adviſed that the tenant 
for life, not having then any fon born, 
could deftroy the contingent remainders. 
And though, in truth, there was a ſon born 
five days before the lending of the money, 
yet, the mortgagee having no notice there- 


of, and having got the deed of ſettlement, 


the court would not relieve againſt him by 
compelling him to produce it. 


But, in cafes where money, to pay off a 
mortgage, is to be raiſed by ſale of the eſtate 


mortgaged, and the purchaſe cannot be 


compleated without production of the title- 
deeds, I ſhould apprehend, that, on the 
mortgagor, or thoſe intereſted in the fale, 


entering into an agreement to take no undue 
Aran thereof, the court would order 


them to be forth-coming. 


Thus, upon 6 that the 8 
was made at a price greatly under its value, 
the court ordered, that the defendant in 
the ſuit ſhould anſwer what, and how much, 


he paid, provided the plaintiff conſented to 


take no advantage of the diſcovery at law. 


If A. purchaſes an eſtate, with notice of 
an ineumbrance, or, that i is redeemable, 
| Ds a 


2 June 1671, 
Cited 2 Vern, 


159. 
1 E. Ca. Abr. 
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[ 264 ] 
and then ſells to B, who has no notice, wha 
afterwards ſells to C, who has notice, by 
this the notice to 2, the firſt purchaſe, 
will not be revived; for, if it were fo, an 
innocent purchaſor, without notice, might 


be forced to keep his eſtate ; he could not 
ſell, and would be accountable far all the 


profits received ab initio, 


Where a mortgagee, after notice of a 


ſubſequent mortgage, joined with the mort. 


gagor in ſale of the lands to a ſtranger, it 


was reſolved, that the money received, by 


either, for the purchaſe, ſhould lipk ſo much 


of the mortgage money. 


A purchaſor for a valuable conſideration 
ſhall hold, or take place, againſt a prior vo- 
luntary ſettlement, though he hath expreſs | 


notice thereof, at the time of his purchaſe; 
ſuch voluntary ſettlement being made void, 
againſt a purchaſor, with, or, without notice, 
I by the v7 EZ, c. 4. 


CAP, 


[ 265 ] 


s AS 


GA P. IX. 


co whom Lands fozfeited, 
under a Moꝛtgage, thall 
belong. 

Reat doubts were formerly entertained, 


when a mortgage was made upon 
condition that, it the mortgagor, at a 


- mortgagee, his heirs, executors, or admini- 
and the day paſſed without payment, and the 


be paid to the heir or executor of the mort- 
gagee. And a diſtinction was taken between 


payment of the money, and the condition 
of the redemption was upon payment to the 


thoſe, where the mortgage was in fee and 


payment, or, where the condition of re- 
demption was, upon payment to the heir 


bo pay creditors, For, in the latter caſes, 


che 


mortgagee died, whether the money ſhould 


caſes, where there appeared to be a bond for 


there was neither bond nor covenant for . 

| Tilly . 
Egerton. 
1 Rep. Ch. Gb 
or executor, or heirs and aſſigns of the mort- 
gagee, and there was no deficiency of aſſets 


Th Eq. Ca. 
Abr. 326. 
„ 
ICh. Ca. 88. 
2 Ch. Ca. 
executors without naming the heir; and 
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Turner v. 
Turner. 

2 Rep. Ch. 
155 
Turner v. 
Crane. 
Ibid, 242. 
Sc. 1 Vern. 
170. 


Thornbo- 
rough 
Baker et al. 
1 Ca. 
1 
Noy v. 
Ellis. 
2 Ch. Ca. 


220. 


2 Vent. 1 
Hard. 467. 


Canning v. 


Mies. 
2 Ch. Ca. 
187. 5 
Infra. 271. | 
Wynne v. 
_ Littleton, 
2 Ch. Ca, 
$1, 52. 


now, it is a rule, in all caſes, that the mort- 


declared by the mortgagee, or it appears, 
evidently, from his conduct, that it ſhovld 
not be ſo conſidered ; as, if he forecloſe, or 


and ger. actual poſſeſſion of the premiſes. 


mortgage by leafe and releaſe, and it waz 
agreed, by A ſeparate indenture, that, if 6; 


cutors, adminiſtrators or aſſigns zol, by half 


ſix months after his death, pay to B. his 
heirs, executors, adminiſtrators, and aſſigns 


releaſe to ceaſe and be void. B. died, 
leaving other aſſets, and, default having 
been made in payment and the premiſes 
A N forfeiced, the "OW 


{ 266 ] 


the money was decreed to the heir, in the 


former, to the executor ; becauſe, upon theſe | 
circumſtances, the court determined Whe- 
ther the mortgagee meant to change the 


nature of his property, from perſonal ; into 
real. But, ſince courts of equity have con. 
ſidered contracts on mortgages as merely 
perſonal, it hath been ſettled otherwiſe ; and 
gage- money ſhall be deemed part of the 
perſonal eſtate and belong to the executor 
or adminiſtrator, anle/s, an intention be 


obtain a releaſe of the equity of redemption, 

Thus, where C. lent B. 500], upon 21 
ſhould, during his life, pay B. his heirs, exe- 
yearly payments, at Lady day, and Michael- 


mes; and, if the heirs of C. ſhould, within 


the ſaid ſum of Fool, then, the leaſe and 


lands | 


„ 
lands deſcended to his fon. On a bill exhi- 


aid to the heir, or to the perſonal repreſen- 
tative? And it was decreed that it ſhould 
be paid to the latter; becauſe, the reaſon 
of the common law, in theſe caſes, ought 
to be followed, in equity, as nearly 
as might be. And, at common law, if 
conditions, or defeazances of mortgages, 


either of heirs or executors, the money 
ought to be paid to the executors ; for, it 


4% that fund which ſuſtained the loſs, But, 


to be paid to the heirs or executors, di/- 


was all he had to do. But, when the pre- 
ſeited, all election was gone in law; for, 


in law, there was no redemption. And, 
when the caſe was reduced to an equity of 


gagor ; becauſe, that would only tend to a 


> 


bited for redemption, the principal queſtion 
was, whether the mortgage-money ſhould be 


were ſo penned as to make no mention 


came out of the perſonal eſtate, and, there- 
fore, ought to return thither again; it being 
equitable, that the ſatisfafFion ſhould accrue 


where the defeazance appointed the money 
junctively, if the mortgagor paid the money 
preciſely at the day, he might elect to pay 
it to either of them; for, that would have 


been a performance of the condition, which 


ciſe day was paſſed and the mortgage for- 
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redemprion, it would be perfectly againſt 
equity to revive the election of the mort- 


delay of the payment of the money as long 
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[ 268 ] 
Fas he pleaſed, and end in compoſitions to 
pay the money into that hand which would 
uſe him beſt. And, to ſay that the election 
ſhould be in the court, would be to place 
an arbitrary power therein, which would 
tend to the inconvenience of the ſubjed; 
ſince, no man could ſafely pay the money, 
in ſuch caſes, without a ſuit in equity. And 
therefore, ſince there ought to be a certain 
rule, a better could not be choſen, than 
to come as near as might be to the rule, 
and reaſon of the common law; and, a 
the law always gave the money to the exe- 
cutor, where no perſon was named, or 
where the election to pay, either to the 
heir, or executor, was gone and forfeited 
in law, (in which latter caſe, it was the ſame 
as if neither heir or executor had been 
named in the condition ;) ſo, equity, fol. 
lowing the rules of the common law, ought | 
to give it to the executor. For, in natu- 
ral juſtice and equity, the principal right 
of the mortgagee was to his money, and his 
right to the land was only as a depoſit or 
pledge for it; therefore, the money ought 
to be paid to the proper hand that the 
mortgagee had appointed receiver of 1t, 
which was his executor. And then the heir, 
who was only a truſtee to keep the pledge, 
ought to deliver it back to the mortgagor: | 
for, though the heir had the uſe and bene- 

fit of the land, until redeemed, yet, he had 


v 1 7 
. Ng 


„ 
truſtee to reſtore it when the money was 
paid to the proper hand; and the heir him- 
ſelf, though he was proper to keep the 
pledge, being land, yet was not proper to 
receive the money, being purely perſonal. 
Nor was it hard that the heir ſhould part 
with the land, without having the money 
that came in lieu of it, becauſe the money 
was originally parted with from the perſo- 


nal eſtate, and would have immediately 
come into the hands of the executor, had 
it not been placed out on real ſecurity ; and 


the right to receive a ſum of money, the 
payment of which was a perſonal duty in- 
dependant of the condition of the mort- 


gage deed, ought always to be certain, not 
variable upon circumſtances. Therefore, it 


was not material, in this caſe, that the per- 


ſonal repreſentative had aſſets without this 
money; for, aſſets or not aſſets was not the 
meaſure of juſtice to executor or adminiſtra- 
tor; but ſerved only, as a pretence, to favour 
the heir, who, either ought to have the 


10 only as a pledge; conſequently, was a 


Vid. Supra. 


3. 4. 


money, if there were no aſſets, or* ought 


not to have it, although there were. For the 
ſame reaſon, it was not material, that there 
wanted the circumſtance of a perſonal cove- 
nant from the mortgagor to pay the money; 


for, though the caſe of the adminiſtrator 
of the mortgagee would have been ſtronger 


with it, yet, it was ſtrong cao without 
5 
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Turner's 


cafe. 


2 * 348. 


Sir Thomas 


Littleton. 
2 Vent. 351. 


Barnard. 5o. 


ſonal eſtate, unleſs the mortgagor, in hi 


wiſe declare and diſpoſe of the ſame. 


gagee, which heir at law had been paid the 
money ten years before application made 


he had a decree for 1 it, but, withour in- 
tereſt. 


tors, adminiſtrators or aſſigns; and the 
mortgagee die before the mortgage forfeit- 
ed, in conſequence of which, the mort. 
gagor has his election to pay the money to 
either ; * it will belong to the executor. 


are truſtees for his executors. . 


[ 270 ] 
In this caſe, a diſtinction was taken be. 


tween a mortgage, and an abſolute convey. 
ance with a collateral agreement to recon. 


vey upon re- payment of the purchaſe money; 
and the court faid, that all mortgage, 
ought to be looked upon as part of the per. 
life-time, or, by his laſt will, did other. 


So, where a mortgage was made in fee, 
and deſcended to the heir at law of the mort. 


for it, by the perſonal repreſentative of the 
mortgagee ; on the latter exhibiting his bill 


: 1 58 if the mortgage be in fee, condi 
tioned, that the mortgagor ſhall pay the 
money to the mortgagee, his heirs, execu- 


So, in all mortgages in fee, a man 's hein 


The blhuctt of a ſpecific legacy to the ere | 


cutor, was held not to bar him of money due 


I 271 J 

on mortgage. Thus, where a mortgagee in 
fe, after deviſing ſeveral legacies, gave 
1007, to his executor, expres/ly willing, that 
he ſhould not be paid until after his debts 
ind other legacies were diſcharged; it was 
argued, in favour of the heir at law, that, 


it was a neceſſary implication that the exe- 
cutor ſhould have no more than the 1007; 


for, it was the ſame as if he had expresſly 
eſtate, after his debts and legacies paid; 
from which, 
= the heir. 

Aud, if the mortgagor doth not redeem, 


where the mortgage was forfeited, the heir 
in poſſeſſion by deſcent, no want of aſſets, 


the land, which was in lieu thereof. 


So, where a mortgage was made of a 


copyhold by a ſurrender thereof to P, who 
Was admitted tenant, and died in 1690, 
leaving T. her ſon and heir and executor ; 


T, entered and was alſo admitted, and, after- 
wards, 


deviſed the 1007, out of the reſidue of his 


it might be ſtrongly inferred 
he meant no more than that ſum, and, not 
the whole reſidue. Bur, the court GehrErd 


the adminiſtrator ſhall have the land. Thus, 


and the mortgagor did not offer to redeem ; 
the heir of the mortgagee was decreed to 
convey the lands to his adminiſtrator ; for 
as the money, being part of the perſonal 
| eſtate, would have gone to him, ſo would 


Canning v. 
Hicks. 


2 Ca. Ch. 


187. 


Sc. 1 Vern. 
412. 

Sed wid. 

I 4 Geo. 2. 
c. 20. ſ. 9. 


. 


Ellis , 


Gnavas. 


Supra. 164. 
2 Ch. Ca. 50. 


Canning v. 


Hicks ſupra. 


Tabor v. 


Grover. 


2 Vern. 367. | 


Sc. 1 Eq. Ca. 
Abr. 328. 


Wood et al. v. 
 Noſworthy. 
cited 2 Vern. 
O00. 
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wards, by his will, but without any ſut: 
render to the uſe thereof, deviſed it to R, 


who was alſo adminiſtrator de bonis non t 


P. R, exhibited his bill againſt G. who wx 
heir at law both to P. and 7. and claimed 
this as a real eſtate, it having been ſo long 
ſince forfeited, two deſcents caſt, more he. 


ing due thereupon than the value of the 


eſtate, the mortgagor by anſwer having 
refuſed to redeem and ſubmitted to be fore. 
cloſed, and the deviſe by T. to the plaintif 


being void, at law, for want of a ſurrender ty 
the uſe of the will. But, it was decreed ty 


the plaintiff, as adminiſtrator de Bonis wn 
to P; and the decree was affirmed upon 


appeal, there being no forecloſure nor r: 
| leaſe of the equity of redemption, in the 


2 Vern. 193. 


life time of the mortgagee. 


being forfeited, releaſes to the heir of the 


mortgagee in fee, yet, the adminiſtrator ſhal 


have the benefit of that eſtate, even though 
there be no debts. And ſo it is in cafe 


mortgagor be forecloſed, or, that the mort 


gage be of ſo ancient a date, as, in theord- 


dinary courſe of the court, it be not redeem- 
able; for, in caſe the mortgagee be not afualy | 


in poſſeſſion, it will be looked . to be 2 


ſonal eſtate. 


And 


[ 273 ] 


And, where there was huſband and wife, 


4 copyhold, died ide iſſue, which iſſue 
was admitted and died, "pd then the huſ- 
band, as adminiſtrator to his wife, claimed 
title to the copyhold, being a mortgage, 
and fo part of his wife's perſonal eſtate : it 


Turner . 


and the wife, having a mortgage in fed of Crane, 


1 Vern, 170. 


was decreed to him againſt the heir at law, 


although the latter had been admitted, 


So, a mortgage of an inheritance, to a 
citizen of London, hath been held to be part 
of his perſonal eſtate, and divided accord- 
ing to the cuſtom, 


But, if the poſſeſſor of the eſtate appre- 
bends himſelf to hold it in fee, his intereſt 


1 Ch. Ca. 
A 
1 Vern. 4» | 


will not be conſidered as perſonal, againſt - 
his evident intention. As, if a mortgaged 
eſtate be ſold, by the mortgagee, to a third 


perſon, who meant to realize, but 1 is de- 
ceived in his purchaſe ; the money paid by 
him will, on repayment, go as the eſtate 


would have done. For, in this caſe, the in- 


tention of the vendee is to alter the nature 
of his property, and to inveſt his perſonal 


eſtate in the purchaſe of land; and, there- 
fore, the court will conſider it as land, 


when, by an accident, his intent would, 
otherwiſe, be fruſtrated. 


Thus, where a mortgagee in \ fre entered, 
and, after feven years cnegment, Kd. FR - 


Cotton Vs 
Iſles. 
1 Vern. 271. 
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lands, abſolutely, to J S. and his heirs: dhe 


and adminiſtrators, and his lands i in F, 
upon which he had entered upon forfeiture 


of his wife's perſonal eſtate, it being a mort 
gage not forecloſed, or the equity of redemy- } 
tion releaſed. But it was held, that, althought | 
was a mortgage, as between the mortgagorand 
mortgagee, yet, the teſtator's intent was, ti 


eſtate to them and their heirs, and not, a 
part of his perſonal eſtate ; and that 4 
the wife of V, being dead without iſſue, i 
deſcended and went to her ſiſters, as her heit 
at law ; and that H, as adminiſtrator ro hs | 
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court decreed, that the eſtate ſhould not he 
looked upon to be a mortgage, in the hand 
of IS, ſo as to make it part of his perſon; 
eſtate, but, ſhould be deemedreal Propery 
for the benefit of his heir. 


So, if it appears to be the Intention of the 
mortgagee, that the mortgage ſhould paß, 
by deviſe, as a real eſtate, the executor wil 
not be intitled. 


As, where the teſtator, having ſevera 
| mortgages, and, among the reſt, a mor. 
gage 1n fee of lands in F. deviſed his mort- 
gages to his two daughters, their executor 


of the mortgage, to them and their hein 
M, one of the daughters, dying withait 
iſſue, E, her. huſband and adminiſtrator, 
claimed a moiety of the lands in F. as pat 


it ſhould paſs, to his daughters, as a real 


wißt 


L 275 J 
wife, 00 not to have any part thereof, 
25 perſonal eſtate. 


If two perſons advance a ſum of money 


on mortgage, and take the mortgage to 


themſelves jointly, and one of them dies; 
when the money comes to be paid, the 
ſurvivor ſhall not have the whole, but the 
repreſentative | of him that is dead, Thall 
have a proportion. Thus, where N. and 
6. lent 20001, to G, on mortgage; 14501. 
whereof, was the money of S. and 5501, the 
reſidue, the money of N; and it appeared, 


by a note under both their ſignatures, that 
the 1450 l. was delivered by S. to M, and 


that, if ehe mortgage was paid off, then 


the 14507, with intereſt thereon, was to be 


re-delivered into the hands of S. for the uſes 
of his will. Afterwards, and before the day 
of redemption, - S. made his will, recit- 


ing the above memorandum, and diſpoſed | 


Petty wv. 
Styward. 
1 Ch. Rep. 
. 


ol his ſhare, thereby. The lands were e- 


deemed on che day, and the whole money 


and intereſt paid to N, S. being dead, and 
he claiming it by ſurvivorſhip. But, on a 
bill exhibited by his executor, the court 


was clearly of opinion that, by equity, there 


ought to be no ſurvivorſhip in a caſe of this 
nature; and that the note, under the hands 
of both che parties, and the will of &, ſnewed 
_plainly that chere was a truſt between them, 


Are his money, with intereſt. 


that, on repayment, each of map Was TM 
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"CAP. x. 


How a Wife is inteteled 1 
83 Huſband's Eſtate mont 


aged, and other Matters 
elan thereto. 


: 5 1 . common es a matried woman 
D could not, by joining with her huſband 
in any deed-or conveyance . whatſoever, by 

herſelf of that portion of her huſband's re 

property, which the law hath provided for 
Plowd. 373. her ſupport 1 in caſe ſhe ſurvives him. And, 
1 3 it was formerly held, that a married won 
21d. Glany, did not bar herſelf of her right to dower, 
0 Ib a e. 3. by joining her huſband in a fine: but, the | 
Pt 133. caſe is now altered in that reſpect, as it hath 
been long ſettled that, if a huſband and 

wife join in levying a fine of the huſbands 

eſtate, the wife is thereby barred» from 

elaiming her dower, out of the lands which 

1 comprehended i in the fine. Becauſe, le 

having nothing in theſe lands in her om 

right, her joining her huſband in à fine, 

could be for no other purpoſe, but to ber 

herſelf of her dower : : but a fine” EY | 


Cruiſe on 
Fines 130. 


L 277 J 


the huſband alone, does not bat his wife 


of dower. 


A woman may alſo bar herſelf of her 1 join- 1 Inft, 36. 3, 
ture, by Joining her huſband in levying a 


fine of 1t, provided it be made purſuant to 
the ſtatute 27. Hen. 8. and be a good bar 


of dower ; becauſe, the wife, by accepting 
ſuch a jointure before marriage, barred her- 
ſelf of her right to dower, fo that ſhe can 
claim nothing after her huſband's death, but 


her jointure, which ſhe herſelf concurred 


in deſtroying. But, if a jointure be ſettled 
on a woman after marriage, (in which .caſe 
it is no bar of dower,) and ſhe joins her huſ- 


band in levying a fine of. it, this will not 


prevent the wife from claiming dower out 
of any other lands, whereof her huſband 


was ſeiſed during the coverture ; becauſe, 
the jointure being no bar of dower, the wife 


had her election on her huſband's death, ei- 
ther to accept of the jointure, or to claim 
her dower. And therefore Sir Edward Coke 


ſays, that a fine levied of her jointure be- 
fore her time of election, is no bar to her 


tight of electing dower, when her time of 


election does come. 


* 


"et if a ariel woman n join her huſband 
in a fine, it will bar her of any particular in- 


7, 


ved." 


Dyer. 3 58, a> 


quer. er 


vid. Cruiſe 
tereſt 2 hath i in lands comprehended therein, on fines. 135. 
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as well as, from claiming one, or 
jointure out of thoſe lands. 


— 


par 5 v. Thus, where a man, on his marriage, 
POL A j. entered into a bond for 600 J. to a truſtee, 
Sc. by * with a warrant of attorney to confeſs judg. 
88 „ ment thereon, to be defeazable on the pay- 
Biſcow. ment of 300 J. to his wife, if ſhe ſhould fur. 
Gil. der. vive him, and the wife afterwards joined 
9. 18, 3 1 
the huſband in a fine of all his lands: it 
was reſolved, that the fine not only bound 
the wife from claiming dower out of the 
lands, but deſtroyed her intereſt in the judg. 
tent. And the Lord Keeper decreed, that 
the wife ſhould procure ſatisfaction to be 
: atknowledged on wie * 


And, as a wife may, by levying a fins, 

 _ abſolutely bar herſelf of her dower or Join- 

ture; ſo may ſhe, thereby, charge or in- 
cumber her intereſt therein. 


Dolin v. But, in ſuch a where * huſband | 
— Coltinan, | agreed that ſhe ſhould have the redemption 
1 Vern, 294. 
of the mortgage; in regard the wife, in con- 
fidence of this agreement, had levied the 
fine, and thereby barred her dower, the 
huſband and wife being both living, the | 
court decreed that, after the huſband's de- 
ceaſe, the wife, in caſe ſhe ſhould happen 
to ſurvive him, ſhould enjoy her dower. 


© But 


4 | 

But, the huſband having, in this caſe, 
mortgaged the eſtate twice more; ſuch 
agreement was held fraudulent, as againſt the 


ſubſequent mortgagees, ſo far, as it intitled 


the wife to the whole equity of redemption. 
But, notwithſtanding the mortgagees preſſed 
that the decree might only be, that ſhe 
ſhould enjoy her dower notwithſtanding the 
fine, the. court thought it unreaſonable to 


put the wife to her writ of dower, becauſe 


they might convey away the eſtate, and ſhe 
not know againſt whom to bring it; and, 
therefore, decreed the dower to her. 


NSS N theſe principles, if it 
appears not to have been the intention of 
the huſband and wife, in levying a fine, to 


bar the wife's Jointure, the fine will nor 


affect 1 it. 


T 4 where J, upon his marriage, ſet- 
tled an annuity upon his wife, as a jointure, 
to be iſſuing out of particular lands; and, 
zfterwards, A. and his wife joined in levying 


⁊ fine of thoſe lands to a mortgagee who had 


Solly _ 


Wh tefield. 
Finch. Rep. 


277. 


notice of the annuity, which was excepted 
in the mortgage. It appearing, that it was 


not the intention of the parties to deſtroy 


the annuity, the court decreed, that it ſhould 
not be Handel ” the fine. 


bogs OP 4 Rn FRE So, 


N r 
I 2 
4 « 2 
3,460 
' nr 
£89 
5 * * 
1 
1 9 * 
1 
r 
* 
i 
. 
1 
Pf 
bo 
+ 
4 
1 
1 
PRO * 
* 
. 
— 
1 
= 
"6 
9 
"Lf 
" 
[1 
; 
arg 
3-3 
N. 
by 
2 
MB. 
1 
"Ss 
; [149 
1 
% 
7 p 
=. 
Y 4 
$ 
"hy 
«1 0 
7 * 
* 
1 
18 
* 
Wh 
4 
89 
4. 
OF, 
"v8 
: 
1 
3 
4 
- 2200 
1 
1 
* by 
+ 
MT. 
"3H 
4 
Pf 
By 5 
1.09 
bs * 
* 
*% 
1 
Vs 
* 4 
by. 
1 
* 
" 
1 
. * 
qi 1 
"+ 
7 
if 
we = 
1 
2 
is: 
* 
5 * 
”"y 
* 
* 
E 
c 
2 
[it 
1 
wt? 
N 
N. wt 
%FY 
$4.4 
4+ 
T1 56h 
«ff 2 
Do 
7 
5 
, 
S 
7 In 
Wo. 
* 
1 5 
12 
„ 
. 
$ 
1 
1 
5 
k 
"$4 
4.44 
Tg 
Þ ith 
ar 
j 
44 
* * 
=. 
. 
1 
4 
* 
24 
* 
IE 
. 
5 
Neko 
ALS 
#4 2 
„ 
1 
1 
* 
N * 
FA 
7 
' 
7 
. 
bo 
4) 
5 
. 
+. 
17.) 
+ A 
2 
"7 
1 
7 
7 
"$3 
47 
UNE 
t * 
74 
* 
"th 
1 
OF! 
4 
kax** 1 
+ 
1 
5 


i 
1 
; 
* 
7 
y 
4 
4 
162 
* 
1. 
* 
9 
* 
2 
Ws 
1 . 
1 
Wi 
-* 
7 
* 
1 
* 
* " 
Vt 
2 
K 4 
1 
I 
3 
2 
1 
; 
- 
iN 
Fer) 
"ud 
1 
4 
wW 1 
1 
75 
N 
Fr. 
Eb. 
4 
By, 
Pee 
\ nn 5 
* 
5 
. 
4H. 
® 
my 
1 
5 * 
* 
. 
17 
. 
. 
A 
1 
{2 
2 * 
ar 
TY 
AX 
2 
* 
ih 
+, 
2 
* 
75 
* 
4 
10 
87 
« SA 
5, 
4 
% q 0 
79 
* 

Wl 
3% 
2 

U 
1 bs by 
: [ 
. 
41 
2 
7 
WM 
"I 
. 
| 1 
5 
7 * 
4 4 
1 
tf 
75 
1 
- 
"ts 
_ 
8 
5 
/ „ 
1 1 
7 ! 
1 - 
4+ 
| 3 
* 
15 
93 
1% 
46 
3 
* 
J 
nv 
1 
bit 2 
by ©. 
$54 
7738 
bY HH 
7 * 
5 
ky 
155 
4 
2 
1 

4 : 
2 
925 
"FS 
4 
Bf 
IF 
a; 
7 7 
15 42 
IIS 
Wot 
4 A o 
DIE 
7 * - 

x 3 

87 

ASP 
. 
” 

g 1 

4 

Wt 

&8% 

4 ot 
2 
wo. 
pf 
17 

"FX 

a 
5 

F 1 
4 * 

: 5 
N 
1 4 
O's 
. 
= "he 
1 \ 4 
ag 
$3 

A 
bb 
RY 

8 

9 14 * 

$44.0 
5 

q TY 

* * pi 
WL. 
*%. 1 

0 * ö 

1 * 12 5 2 9 

0 i * 

* 4. 

A wp 
1 5 
. * io 28 

48.3 

ws} 

48 % 4 

x8 5» \ 

\ {8 
£4 HELR 

£ * 
1 

U 5 
16 

Wi. 

: „ 
11 
' 


[ 280 J 


Anon, So, where a jointure was ſettled upon 
Skynner 238. 
' woman, iſſuing out of ſome houſes in Londin 
which were burnt down, and ſhe joined hey 
huſband in a fine of the houſes, to create 
a long term for raiſing money to rebuild 
them, upon an agreement that ſhe ſhould 
haye her jointure out of the reſerved rent 
thereof: it was adjudged, that the fine did 


not affect the jointure. 


Bertue & Stile If there be a jointreſs of lands mortgaged, 
> 8 ſhe, paying the mortgage, ſhall hold over, 
till ſhe and her executor ſhall be repaid, 
with intereſt ; for, as ſhe 1s intitled to hold 
the lands diſcharged from incumbrances, | 
ſhe ought to be reimburſed the money ſhe 
pays to ſet her eſtate free, and in the con- 
dition, in which it ought to have been. 


Haymer v And, the law is the ſame, although the 
Hayn er. - fertlement be upon articles only. There- 
ee fore, where the late huſband of the plaintiff, 
entered into articles with her, whereby it 
was agreed, that certain of his lands ſhould 
be ſettled before the marriage (which vas 
then intended between them,) ſhould be 
ſolemnized, upon him and her, and the heirs 
of his body by her. He died before the 
ſettlement made in purſuance thereof; the 

lands being mortgaged to one, who had no 
notice of the articles. After his deceaſe, 

the plaintiff exhibited her bill to have them 


executed: ; 


S s - 
Wax = A > 221 
— — — — —— 2 
fo 8 7 — 2 


I 
tecuted; and, although it was objected 
that, the articles being to make the ſettle- 
ment before marriage, the plaintiff's marry- 
ing before it was done was a waiver of the 
benefit of them, and, (the plaintiff being the 
ſole party with whom they were made,) a 
releaſe 1 in law, yet, an execution of the arti- 
cles was decreed againſt the heir at law of 
the huſband; and, alſo, that the plaintiff. 
hould redeem and hold for her life; and 
her executors ſhould detain the land, untill 
the money, that ſhe had been out upon thie 
redemption, was raiſed, 
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Where a dete link more money on 
his old ſecurity, without notice of a ſettle- 
ment intervening, he ſhall be allowed it; for, 
the legal eſtate being in him, he 18 pro- 
tect himſelf thereby, | 
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Thus, where tenant in tail demiſed his Goddard v. 
lands for 99 years, by way of mortgage, 3 
and afterwards married, and, in conſidera- 119, 
ation thereof and of 500 J. Portion, ſuffered 
a recoyery to enable him to ſettle a jointure, 
and, then, took up more money from the 
mortgagee upon the 'former ſecurity. The 
jointreſs was plaintiff, and the queſtion was, 
whether the defendant ſhould be allowed 
| the money lent after the recovery and mar- 
rage ? And the court declared that, if the 
dekendant had no notice of the jointure 
1 when 


Carr 


Painter, Sel, 


Ca. Ch. 66. 


before marriage, ſhall redeem her huſband' 
eſtate morigaged ; and the eſtates being pat! 


made a ſettlement of the mortgaged eſtat 
upon his wife, which was recited to be in 
conſideration of a portion paid, and, ben 
mortgaged it a ſecond time. He dying, ſhe 
brought her bill to be let into her jointure, 
on payment of one third of the money due 


ed to redeem the ſecond mortgagee, whom 
the charged, as having had notice of the 


mortgagee had notice of the jointure, at the 
time of the mortgage; that there were no 


that ſhe ſhould not be let into her jointure, 


x. 282 1 


when he lent the new money, | he mult b 
n it. 


And a | ed 04 e premiſes 
made after marriage, if, merely voluntary 
is void againſt a ſecond mortgagee, although 
* hath notice thereof. 


Thus, where a man, who had mortgaged 
his eſtate, married, and, after marriage, ! 


ww, es AP So 


on the firſt mortgage, without being oblig. 
jointure. It appeared, that the ſecond 


articles previous to the ſettlement; and 10 
money Was proved to be paid after the mat. 
riage. And it was decreed, at the Rolls 


without redeeming both; which decree wa 
affirmed, on appeal to the Chancoliee. FE 


A wife, being a creditor wy wal given 


copyhold 


9 25 ] 


pyhold will not alter the caſe. Thus, An . — 
here the plaintiff 's huſband, before marri- Addon. Pre. 
Ch. 237. 
zoe, gave her a bond to leave her 10091, S. C. 2 Ver. 
he ſurvived him, and the ſame day mar- 480. . 
ied her; and, ſome years after, died inteſ- 
rate, leaving a freehold and copyhold eſtate, 
all in mortgage. The plaintiff took out 
adminiſtration, but, the perſonal eſtate not 
being near ſufficient to. pay the bond, ſhe 
brought her bill againſt the heir and mort- 
gagee to redeem, and be let in to have fatiſ- 
faction of her bond. The defendant, the 
heir, urged, that, by the marriage, the 
bond became void in law, and could not 
be maintained in equity, eſpecially againſt 
him, who was chargeable only, in ſuch caſe, 
by being particularly named; and that, 
although it ſhould be ſupported as a mar- 
riage agreement in writing, yet, it could 
only charge the perſonal eſtate, and could 
not affect the copyhold. Sed, per curia, if 
the bond were executed (which, being 
doubtful, was ordered to be tried,) te "TY 
court would ſupport it as a bond, and, | 
the freehold and copyhold being mort- 


paged together, the plaintiff ſhould redeem : 
both. 
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A F of part of a an 5 mongnand, Howard ». 


is int 8 
itled to redeem the whole. But, if a . 


| jointreſs, after marriage, joins with her huſ- Sc. Supra 18. 


band in a fine, and mortgages the land, 7 3 
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Gilb. Ca. Eq- 
106, 2.Ch. 
Ca. too. 
1E, Ca, Abr. 
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Chriſt's Hoſp. 
We 
Budgin et ux. 

2 . 683. 
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and, then, the huſband dies, there, her land 
is charged, and ſhe ſhall pay her par 


towards diſincumbering of it. And, in that 
caſe, her executors ſhall not hold the 
land until ſatisfied thereout ; becauſe, ſhe 
herſelf concurred in the carrying on the 


charge, and, therefore, muſt join in dif. 


burſing of it according to the value of her 
intereſt, which is eſtimated at the rate of 


one third of the principal; and the jointreſß, 


unleſs ſhe redeem, muſt keep down the 
intereſt. 


If a huſband lends out money on mort. 


gage in the name of himſelf and his wife, and 


then dies, the wife is intitled to the ſurvi- 


vorſhip, if there are aſſets ſufficient to pay 
the debts, without this money ; for, in this | 


caſe, the wife is in the nature of a joint pur. 
chaſor. Thus, where G's perſonal eſtate was 
decreed to be applied to the payment of 
debts and legacies in eaſe of his real eſtate, 
which, by 2 will, was made liable thereto; 


and his widow and executrix, now the wife 


of the defendant B, upon the account before 


the Maſter, inſiſted that, ſeveral mortgages 


and bonds, for money, lent by her huſband, 
being taken in the name of the huſband 


and wife, ſhe was intitled thereto, as fur- 


' vivor, and that the ſame ought not to be 
brought into the account as part of the per- 


By ſonal eſtate: | -the Maſter having ſtated that 


matte 


1 285 } 


matter ſpecially, it was inſiſted, for the 
heir, that the wife was but in nature of a 
ruſtee, the money being the huſband's, 


which, if paid in the life-time of the huſ- 


band, would have fallen into his perſonal 
eſtate again, and he would not have been 


accountable to the wife; and that, if this 


hould not be liable to debts, the huſband, 
by joining his wife in the ſecurity, might 
defraud all his creditors: but the court. de- 


* . * 


. 


creed in fayour of the defendant, againſt 


the i law. 1 


But, in the caſe of creditors, the Huſh 


and wife being Joined in the ſecurity, would 
not 2 all ber W we Em. Fong 1277 


+ „„ +7 


It was nel, in tht Wen Is nine v. 
Gibbs, that a truſt- term ſhould not be re- 


moved out of the way of a dowrels, even, 


to let her claim in againſt an heir at law; 
and this determination was confirmed upon 
the firſt hearing of the caſe of Wray v. Wil. 


lame, wherein this point came again under 


conſideration, upon a claim fer up by a 
dowreſs againſt the deviſee of her huſband, 


who defended himſelf by a truſt-term, created 


originally to defend” 2 Purchaſor. -T ive 
reſolutions, in both theſe caſes, were found- 


ed upon the determination in Lady Radnor- $ 
caſe, which was very different | in its circum- 
Kauder ; inet, Ba, Ws FRE of a e 

2 for 


— 


Gatley v. 
Quarrel, cited 
in the laſt 


caſe. 


Brown wv. 


Gibbs. Prec. 


Wray v. 
Williams. 
Pre. Ch. 


151. Se. 


1. Will. 137. 


| wo aero tomy a 


'; 


Lady Rad. 
nor's caſe. 
Pre. Ch. 686. 
Mich. 1694. 

Sc. 1 Vern- 
non 356, _ 
2Ch, Ca. 172. | 
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and in ka. 

Ca. Abr. 219. 
by the name 
of Bodmin v. 
Vanderben- 
dy. ä 


| | Buy, the injuſtice'sf theſe decifivis in fu 
of the heir at law and deviſee, (the latter 


dower; and which ſtep he bad taken, to 


7 the obſervation of the court; more eſpeci- 
ally, as they were made expresſly upon 


of which were totally different. Accord- 
ingly, this doctrine was reviſed, and the 
contrary determined in a ſeries of de- 


where I, the plaintiff's | 
2 mortgage for 500 .y 
ſatisfied, and, after his death, aſſigned to 6, 
his relict, who was. entitled. to dower of | 
his eſtate,) and then died, leaving the plain- 


indebted, made his will, and thereby de- 


286 1 


for valuable conſideration, of an eſtas 
whereof there was a term for 99 year 
ſtanding out, created for the performance 
of fer truſts, and afterwards to attend 
the inheritance; by aſſigning over of which, 
the huſband had a power to bar his wife of 


ſecure the purchator.” | 


of whom was a mere volunteer, ) apainſt 
dowreſs, whoſe title is particularly fayoured 
in law, (eſpecially where the contrary va 
held reſpecting a jointreſs, who was conli- | 
dered as a purchaſor) could not long eſcape 


the authority of a caſe, the circumſtanee 


cif ON 8. | 


1 in the ts af Hitchin V. Edin 
grandfather, made 
ars, (which wa 


tiff's father his ſon and heir; Who, being 


gee i viſel 


1 % 

viſked lands to his wife L, but did not 
mention the deviſe to be in ſatisfaction of her 
lower, and deviſed the reſidue of his eſtates 
unto his executors, until his debts paid. L. 
brought her writ of dower and recovered ; 


then the heir brought his bill to be relieved 
againſt the recovery, and ſhe brought her 
bill for a diſcovery and to ſet the term out 


of the way: and it was decreed, that the 


dowreſs ſhould be relieved aganlt a ſatiſ- 


fed mortgage, term. 75 


The caſe of satisfied, or unſatisfied, mort- 
gage term, ſeems: to differ, only in this; that, 


in the one, the court gives the dowreſs relief 
abſolutely, 1 in the other, upon terms of keep- 


ing down a third of the intereft, or, paying a 


Banks . 
Sutton. 
2 Will 632. 


4 


third of the principal: but, as to the mort- 
gagee, the dowreſs muſt | pay the whole mo- 


ney, and] hold oyer for the reſidue, | 


This latter refbilution, as to truſt terms, 
was further ſettled, upon a bill of review 


brought upon the caſe of Williams v. Wray, 
in which, Lord Keeper Wright S decree was 
| reverſed ; and, alſo, in the caſe of Hyford 
v. Herd; both of which reſolutions were 
made by Lord Keeper Harcourt, and firmly 
eſtabliſhed the law, that 4 dowreſs having 
recovered, at law, a truſt term Jet up, N 
10 fland in ber Bs 5 in A: nee | 


3 


5 


* . 
1 Will. 137. 
Hill. 1710. 
Hyford v. 

Hyford. 

1 Eq. a. 
Abr. 219. 5. 
Eaſter. 17 
Sed vid. 

2 Will. 639. 
where this 


5 12 4 
_— 
et 3188 
1 
is ſaid to N 
4 * o 1 
Is 
. 5 + Mr * 
. y EE. .2 
have | 17 


determined 


inEaſter 1711. 


B. 8 So, in the ooh of mg v. Dudley, it was 
8 held, that à truſt- term, attending upon the 


241. Sc. Eq. inheritance, ſhould be removed, in favour of 
of Abr. a dowreſs againſt an heir at t law. 
Eaſter 171 1. Hardreſs 789. 


1 Ack. 606. But, a REG is not PLS to dower, Out 
of the equity. of ee of a mortgage 
W 5 e 1 


This dittiaction, between a mortgage in ſet 
and a mortgage for a term of years, appean 
to have taken its riſe from the equity of r- 
demption of the former, having been conſ- 
dered as analogous to a pure cruſt} of which, 
It was formerly, and is now, general 
underſtood dower cannot be; as well, be⸗ 

cauſe, in ſuch caſe, there is no ſeizin by 

the huſband, which, at law, is neceſſary to 
conſummate the title of dower in the wife, a 
that, by the preamble to the ſtatute of uſes, 

It was recited that, by means of uſes, the 
wife was defeated of her dower, . from 

whence, it appeared, that the wife of «fu 
gue uſe was not dowable at common lav; 

x ah, if ſo, then the concluſion neceſſarily 

followed that, as, an uſe at common lay, 

was the ſame as a truſt ſince the ſtatute, 
the wife could no more be endowed of 3 
truſt, ſince the ſtatute, than, at common 
law, and before the ſtatute, ſhe could of an 


N * And, as the * to uſes had great 
| : * | 


65.1 
weight, originally, in eſtabliſning this rule ag 


to ruſt-eſtares ſo; the common practice of 5 


conveyancers; founded thereupon, of plac- 
ing the legal eftate in truſtees ow pvrpoſe 
to prevent dower, (which made the letting 
jn that claim upoũ truſts, contrary to former 
opinions, of dangerous conſequence to old 
titles,) rendered the courts of law very A 
lous of breaking in upon. this rule; it 
having been thought ſafer to abide iel 
by the rule of law, even in caſes where the 


reaſon of it did not apply, than, to Make 


the foundation of ancient titles, by per- 


mitting nice and curious eee to be 


made to the ane N 51 


Thereſcht⸗ although this A of law, as 


to a dowreſs claiming dower out of the 
equity of redemption of a mortgage in fee, 
Was attempted to be broke through in the 


caſe of Banks Va, Sutton; in which "Caſe, this 
doctrine was gone into by Sir Foſeph Jebyl, 
Maſter of che Rolls, in a learned and ela- 
borate argument, and! it was reſolved, that 
a woman was intitled to dower out of the 


equity of redemprion of a mortgage in fee. 
Let, in a later cafe, | in Which this queſtion 


came before the Lords Commiſſioners of 


the great ſeal, that deciſion of Sir Tajeph 
 Tekyl was oyer-ruled, nd the reſolutipn i in 


the caſe of Banks and Sutton, as to this 


point, taken PA #. general Lale lion, held. not 


o be law. 
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Dixon, 
Widow v. 


Sir Geo. Sa- 


ville et al. 


7 Nov. 1783. 
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The caſe, I allude to, was that of Dixon 
widow of Abraham Dixon againſt Sir George 
Saville and others, which came on to he 
heard, upon bill and anſwer, the 7th Ne. 
vember 1783. The circumſtances were x; 


| follow ; Abrabam Dixon, being in his life 


time and at his death ſeized in fee of eſtates 
in the county of -Northumberland” of the 
yearly value of 30001, and upwards, died 


in 1782, without iſſue, leaving Anne Dixon, 


the plaintiff, his widow. Abrabam Dixon, 
by his will, dated zd January in the ſame 
year, deviſed his real eſtates &c. to the 
defendants Sir George Saville, William Ord: 


and Thomas Adams, their heirs and aſſigns, 


upon: truſts in his will mentioned, and, ſub- 
ject thereto, to his great nephew Arthur 
' Onfloww, his heirs and aſſigns, for ever. 


The teſtator not having, in his life time, 
made any ſettlement or other proviſion for 
his wife in lieu or bar of dower; ſhe, not 


having done any act to bar herſelf thereof, 


filed her bill againſt the truſtees, ſtating the 


above facts, claiming dower out of all the 
teſtator's real eſtate, and praying to be let 


in to the receipt of one third part of the 
rent and Profits thereof, 


17 o this bil, the e al infant put 


in their anſwer, ſetting forth, that the teſ- 
ator, being ſeized. of theſe Prem if had 


borrowed 


k 29 ] 


yorrowed a large ſum of money upon mort- 


gage, and, bor ſecuring the re- payment 
thereof with intereſt, had, previous to his 
marriage with the plaintiff, conveyed the 
ptemiſes unto the mortgagee in fee, ſubject 
to a proviſo for redemption, on re- payment 
of the money with intereſt ; that (the legal 
eſtate in the premiſes being, . by this mort- 


gage, abſolutely veſted in the mortgagee 


previous ro, and at the time of, the inter- 
marriage of the teſtator with the plaintiff, 
and not being at any time, afterwards, re-con- 


veyed to him, but remaining veſted in the 


mortgagee at the time of his death, and he 
being therefore only intitled to the equity 


of redemption thereof at the time of his in- 
termarriage, and, at all times thereafter 
until the time of his death,) the plaintiff 


was not at any time dowable in, or out of, 


the ſaid premiſes or any part thereof; nor 
was intitled to claim, either at law, or in 


N any n or thirds therein. . 


00 the hearing 7, | the plaintiff e . 
proved, by witheſſes, that the teſtator, her 
huſband, underſtood and declared char, aſtet | 
his death, his widow would be intitled ro 
dower out of his real eſtates; and, that he 
made his will under that idea, could have 


been proved, if admiſſible, by the perſon 


who drew it, Mr. Dixon having put the 
| queſtion to him, v whether Mrs. Dixon would 
| bs nor 
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1 
not be intitled to her dower, to which he, 
being at that time ignorant of the mor. 
gage, anſwered, that ſhe. certainly would. 
Indeed the will itſelf ſufficiently ſpoke the 

* for, Diuon, thereby, bequeathed to 
the plaintiff, by the name of his dear wife 
Anne Dixon, his coach and harneſs and 3 
pair of horſes, together with as much of 
his plate as ſhe ſhould think proper, not 
exceeding the ſum of 601; which thingy 
ſhe could have no -oecaſion for, if ſhe had 
not a Jos to ſupport w 


af; the 8 was loft, Mrs. Dixes way 
left totally Geſdidube⸗ of any e 5 


The claim of the e was dare 
on three grounds. 


Firſt, the general pry DELL 


Sees the e . a mere 
truſt and an equity of W | 


P 1 the authorities in * 1 
dower under circumſtances, not more fa- 
: vourable than thoſe e this, Cale. 


ade the firſt of theſe heads, i it was ob- 
ſerved, that dower was a right of the firl 
attention and moſt. ſacred, preſeryation at 
the common law; 4. it was 4 right. not only 


T founded 


Y 


fleas! ] 
founded in dur law, but a right conſonant 
to the firſt principles or laws of morality 
and equity, as ſpringing from the moral. 
obligation a man was under to make a 
proviſion far his wife. And we accordingly 
found it, in a variety of caſes, aided and 
extended beyond its ſtrict. legal limits, by 
the interpoſition of our courts of equity, 
in removing truſt- terms and other obſtruc- 


tions to it, in certain caſes, which would 
ſtand in the way of it at common law. This 


proved it to be a right not merely con- 
fined to our common law, but, a right re- 


cognized, protected and aided in equity; 
and which, ſo far as it was the ſubject of 
relief in equity, muſt be conſidered as an 


equitable right. This was the predica- 
ment in which it ſtood in the caſes of Dud- 


ley & Dudley, . Hyford & Hyford, 8 Il tay and | 


288. 


Williams, and the other caſes, wherein it 


had been decided, that a dowreſs ſhould 


have the benefit of a truſt-term attendant 


on the inheritance, as againſt the heir. Con- 


ſidering it, therefore, as an equitable. right, 


it well might be a wonder, how it came 


about, that a widow ſhould not be intitled 


againſt the heir to dower of an equitable inhe- 


tance. Some, indeed, had confined the rule 
of her not being ſo, to the caſes where the 
truſt was created by the huſband himſelf; 


Supra. 289. 


this was the opinion of the Maſter of the 


Rolls in Banks & Sutton ; however this opi- 


V3 | „„ 


Supra. 267. 


£8 


* 1 


= 


— 


MOD CE? pot nee 2a. 
- S 


5 — 
5 5 n 8 „ * 
— 3 — AC gn 1 T7 : . 2 ——_—_ 
9 n FER IT k * en Re — — uy 
4 


294 ] 
nion had been over- ruled, and it ſeemed t, | 
be a ſettled point, that a widow was not 
dowable of a direct proper truſt, 


This naturally lead to the ſecond head 
of argument, in favour of the widow; 
namely, the diſtinction between a mere truf. 
that was, an uſe, as it was ſtiled at common 

law, and, an equity of redemption; the for- 
mer was regarded, at common law, as quite 
a diſtinct intereſt from the legal eſtate, to 
which the right of dower was annexed, 
It, of courſe, did not involve in it that right; 
if it had, tnere would have been two op- 
poſite rights of dower in the ſame lands at 
the ſame time; as the widows of both the 
truſtee and of the ceſtui que uſe would have 
been intitled to dower. For, the widow of 
the truſtee was clearly intitled at common 
law; and, when the court of chancery in- 
terpoſed to prevent the /egal title of the wi- 
dow of the truſtee, it ſeemed extraordi- 
| nary that it did not, in its place, ſubſtitute 
an equitable one of the widow of the cefui 
que truſt, But however, theſe ſorts of truſt 
being the creatures of the parties them- 
ſelves, whatever were the legal incidents or 
privileges they wanted, might have been 


| ſuppoſed to have been voluntarily relinquiſh: | 
ed and abandoned, by the parties creating 
thoſe truſts. But, it was otherwiſe in re- 
gard to an © equity of redemption,” that 
PF 4A 


2956 1 
was not any intereſt created or reſerved, 
by, or, between the parties, beyond the 
expreſs time of redemption; it was a mere 
creature of. a court of equity itſelf, founded 
on this principle, that, as a mortgage was 
originally nothing more than a pledge or 
ſecurity to the mortgagee for his money, it 
was but natural juſtice between man and 
man, to conſider the original ownerſhip of 
the lands as ſtill reſiding in the mortgagor, 
ſubje&t only to the legal title of the mort- 
gagee, ſo far as ſuch legal title was requi- 
ſite to the end of his ſecurity; and, accord- 
ingly, the title of the mortgagee, was not 
treated, by equity, as any title beyond that 
point. His bengficia] intereſt, though the 
mortgage was in fee, was conſidered only 
as perſonal eſtate; he was not permitted to 
grant leaſes or exerciſe any other a& of 
ownerſhip, to the prejudice of the mort- 
gagor, to whom he was even accountable 
for the profits of his eſtate. His widow was 
not permitted to claim dower, nor could 
he, or, thoſe claiming under him, avail 
themſelves of ſeveral other privileges and 
incidents, attending real property. It ſeem» 
ed to be the regular conſequence of the 
doctrine adopted by our courts of equity, 
in regard to mortgages, by conſidering 
them ftriatly and merely in the nature of 
„ for the mortgage · money, and in- 
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titling the mörtgagee to 1nd other of the 
intidents/ of privileges of -ownetſhip in 


the lands, than what was requiſite for the 


end of ſuch ſecurity; that all ſuch privi. 
leges and incidents of ownerſhip of the lands, 
as were not conſidered as becoming veſted 
in the mortgagee for the purpoſe of his ſe. - 
curity, and the exerciſe: and enjoyment 
whereof could not be prejudicial to, orincon. 
ſiſtent wich, that ſecurity, ſhould be held 
to remain in the mortgagor; or, in other 
words, that he ſhouldy to all purpoſes not 
prejudicial. to the mortgagee, be conſidered 
as the, complete owner. of the mortgaged 


lands. And, accordingly, this was found 10 
be the eſtabliſhed doctrine in ſeveral; in- 
| ſtances, when only volunteers were inte- 
_ reſted, ſuch © as revocations under powers, 


and reyocations of deviſes; as in the caſes 


of Thorn y. Thorn and Hall and Duncb, and 


other like caſes. That, in the caſe of Lin- 
coln and Rolle, Parliament Caſes. I 50 the 


doctrine was expreſsly recognized, and ad- 
mitted on both ſides; becauſe, that, in 


equity, a mortgage did not make the eſtate 


anothers, and becauſe, a mortgage was net an 
inberitance, but a perſonal eftate, and there 


ſeemed no reaſon in the world why theſe 
general incidents of complete ownerſhip 5 


ſhould be ſaved in favour of a. deviſee or 
other volunteer, and not in favour of a wife, 


whoſe claim of dower ſtood upon the ſtrong · 


Ll : 
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eſt gr ounds of; moral and equitable right; 


as intitled to relief 1 in equity, in regard to 
in intended proviſion, when a deviſee or 
other mere volunteer was not. And, agreea- 
ple to this doctrine, was the deciſion in the 
caſe of Banks and Sutton, where it was decreed 
in favour of the claim of dower, out of an 


authorities and reaſons delivered by the 


Banks and Sutton was directly in point ta 
the preſent queſtion, for, though the Maſter 


of the Rolls would not take upon him- 
ſelf to determine the queſtion, in regard 
10 the dower out of a mere truſt, created, 
not by the huſband, but, by ſome other 


perſon, with no time limited for conveying 


as ſhe would have had, if the truſtees had 


and who was, in many inſtances; conſidered 


equity of redemption of a mortgage in fee; 
which deciſion was founded on a variety of 


Maſter of the Rolls, all which were equally | 
forcible in the preſent caſe. That the caſe of 


the legal eſtate; and avoided this point, by 
ſhifting his ground, to that of the huſband's 
being intitled, under the expreſs direction 
of the will under which he claimed, to have 
the eſtate conveved to him at the age of 
twenty one; which circumſtance, under the 
application of a common principle of equity, 
of confidering that as done, which ought to 
have been done, of courſe, in equity, let 
the widow in, to the ſame degree of title, 


conveyed We eſtate. to her huſband at the 
| time 
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Attorney 


General v. 


Scott. 


Ca, temp. 
Talbot 138. 


0 


gage in fee prior to the deviſe, the other point 


of the right of dower, out of ſuch equity 


of redemption, ſtill ſubſiſted, independant 
of the conſtructive; or aſſumed, conveyance 
by the truſtees, at the time directed. And, 


as the principle on which the Maſter of the 


Rolls got rid of the firſt point did not ap- 
ply to this, he, accordingly, found himſelf 
conſtrained, inſtead of changing his ground 
as before, to enter into a ſtrict examination 
of it, and meet the objections to dower with 
authorities, inferences, and general reaſon- 
ing, and, through them, to come to a pro- 


feſſed deciſion of the point; as he expreſs 


ly did, when he ſaid, he did not knoy, or 


could find, any inſtance where dower of an 


equity of redemption was controverted and 
adjudged againſt the dowreſs” ; and, as 


there were authorities in caſes leſs favorable, 
| he therefore declared, that the widow of the 


perſon, intitled to the equity of redemprion 


of the mortgage in queſtion, which was « 
mortgage in fre, had a right of redemption; 


and decreed her the arrears of her dower 


from the death of her huſband, ſhe allov- 


ing the third of the intereſt of the mort- 
gage-money unſatisfied at that time: tha 


an authority more directly in point than 


this was, could not be expected. And, 
though the ſubſequent caſe of the Attorne) 


General againſt Scott, (before Lord 700% ' 


in which the widow was denied dower, Wi 
general) 
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generally conſidered as an au thority con- 
trary to, and ſuperſeding, that of Banks and 
| Turton; yet, ſuch a concluſion ſeemed too 
haſty, as the two caſes appeared to differ 
materially ; for, in that of the Attorney Ge- 
neral and Scott, although there was a mort- 
gage, yet the queſtion did not turn upon 
that; becauſe the legal eſtate was outſtand- 
ing 3 in whom i it was veſted an- 
tecedent to ſuch mortgage; and conſequent- 
ly, the deciſion, in that caſe, was on a 
direct proper truſt, and not on a mere equity 
of redemption. And the difference, be- 
tween a direct truſt and an equity of redemp- 
tion, and between the claim of a widow, 
and that of a deviſee or mere volunteer, 
was ſtrongly inſiſted upon; and the diſ- 
tinction, between this caſe, and that of a 
claim of dower againſt a e fully 
enforced. 


But the Lords Commiſſioners ſaid, that 
the caſe of an eſtate by the curteſy in a 
truſt was the anomalous caſe, not the rule, 
that the wife ſhould not have dower : and 
that this point was ſo much ſettled that it 
would be wrong to diſcuſs it much; and 
the bill was diſmiſſed, but without colts, 
the defendants not projing them. . | 


Howe: it is aol here to remark, | 
that there were ſome circumſtances, which 
diſtinguiſhed. 


| T9 
| diſtinguiſhed the caſe of Barts and Sutth 
from this of Dixfou and Sæville; Partien. 
larly that, in the former caſe, the mot. 
gage was made by the alete of the hut. 
band whoſe widow claimed dower, and the 
eſtate came to him, by deviſe, ſudject thereto; 
alſo, that the teftator ſeemed ts Have in. 
tended, that the mortgage ſhould” be pail 
off out of his perſonal eſtate, and the rent 
and profits of the real eſtate, which would 
accrue before the deviſee attained his age 
of twenty one; at which time, a moiey 
of the legal eſtate was, poſitively, directed to 
be conveyed to him, For, although the 
former circumſtance: of the mortgage de- 
ſcending, does not appear to me to afford 
any argument of conſiderable weight in fi- 
vour of the dowreſs, becauſe, the only in- 
ference that could be drawn from that cir. 
cumſtance would be, that the mortgage 
being made by the anceſtor, and not by the 
huſbagd it could not be concluded that 
there was any intention in the huſband to 
make the mortgage à means of depriving 
the wife of dower; (which was a diſtinction, 
that had been attempted to be made, in 
caſes when the wife claimed dower of truſts 
between truſts deſcending and truſts made 
by the huſband,) but, which inference could. 
not be applied to the caſe of a mortgage 
becauſe, whether that deſcended to, tn 
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which it was made was obviouſly with 2 
view to raiſe money, only, and could not, 
by any argument, be made to ſupply, an 
inference, that it was done with a view to 
prevent dower ; yet, the latter circumſtance 
might perhaps be conſidered as deſerving 
more weight; för, if the truſtee, Who was 
himſelf the mortgagee, by miſapplying the 
perſonal eſtate of the teſtator and the rents 
and profits of his real eftate, was himſelf . 
the cauſe of the mortgage ſtanding out, and 
made this a reaſon to hold back the con- 
veyance of the legal eſtate, according to the 
directions of the teſtator; there ſeems -AS 
much reaſon for the application of the rule 
of equity, of conf dering that as gone which 
eught to be done, 1 in order to let i in the widow, 5 
in equity, to the ſame degree of title, notwith- 
ſanding the mortgage, as ſhe would have had, 
if the truſtee had conveyed the eſtate to the 
| huſband at the time directed, as there was 


for the application of f it for that Purpoſe, 
e the rap. 


And it is Wu OR chat, in ge point 
of view, the caſes of Banks. and Sutton and 
Dix/on and Sir George Saville are perfectly | 
reconciteable and may ſtand together, the 
former, being conſidered as eſtabliſhing the ; 
general principle of law, that the wife of 
one entitled to an equity of redemption 


of a mortgage in fee, hall not be intitled 5 


to dower out of ſuch eftate, the Tatter, : as an 
exception 8 
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Otway v. 
Hudſon. 


2 Vern. 583. 


a mortgage in fee, the eſtate mortgaged 
did not become liable to the dower of the 


Black. wife of the mortgagee, which occaſioned the 
Comm. 
158. 


exception to that general rule, as Fallin 
under another and diftinct Principle of 
equity. Sed quære. 


rule, as to truſts, is evinced by the ref. 


copyhold eſtate, having deſired the lor, 
to admit him, and being refuſed, and hay. 
ing brought a bill againſt the truſtees ty 


eſtate, died, pending the fuit ; and, although 


cipal caſe, but, founded upon an equity 
raiſed in favour of the wife ; becauſe of the 


who refufed, and ſtood out a bill $5 ra 


„„ him, to convey. 
Litt. Sec. 357. 7 


W 


1 352 J 


And, that there may be exceptions to thi 


lution in the caſe of Otway and Hudſon ; in 
which caſe, tenant in tail of the truſt of: 


have a ſurrender made him of the legi 


the huſband was never ſeized of the legal 
eſtate of the copyhold, yet, the widow vas 
decreed her free bench. Which was a deciſion | 
contrary to the rule laid down in the prin- 


great and obſtinate delay of the truſtee 


It was Wa a doubt whether, upon 


introduction of large terms for years. by 


way of mortgage, with condition to be void, 


upon re- payment of the mortgage-money; 


but that doubt hath been long ſince. over- 


ruled, in our courts of equity, and it is nav 


clearly ſettled, that an equity of redempiin 


is not liable to the dower of the wile. of the 


Ok Moꝛtgages made by the 
Huſband and Mife of the 
Mike's Freehold, and his 
Intereſt in Moꝛtgage Mo⸗ 
ney due to her. 


8 TY Toa "by virtue of his mar- 
A riage, obtains no other intereſt in his 
wife's eſtates of inheritance, than an eſtate 
of freehold, in her right, for their joint lives, Co. Litt. 
in caſe there be no iſſue of the marriage, 5 . 
and for his life, as tenant by the curteſy, if 
there be; it follows, of courſe, that he 
alone cannot make a valid mortgage thereof, Bryar an w. 


to be binding upon her and her heirs, for . 


any longer period. And, therefore, where 57. Pl. 19. 
one, ſeiſed 3 in fee, in right of his wife, of a Drybuteer +. 
ſhare of the New, River water, Joined with 2 Will. 127. 
her, and made a mortgage, by way of leaſe yy 
tor 1000 years reſerving a pepper corn rent, 
by deed without fine, and died; a bill 
brought by the mortgagee to forecloſe, was 
diſmiſſed by the Maſter of the Rolls, ſaying, 
tat a fine might be, and ae Was, levied, 


"of 


1 3 1 


of New River ſhares, and, in this caſe, they 
ought to have been one, it being the inke: 
ritance of the wife; and that, this having 
been omitted and the leaſe expiring by the 
death of the huſband, the mortgage wg 
alſo thereby determined, ang won re 


mailed to  foditoſe! | 3's 3057. _ 1 
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her Jace End- levies - a fine- thereof, . x 
will be binding upon her and her heirs not · 
withſtanding the coyerture.' For, a8 by 
ſuch proceſs, ſhe may "Bale an Tong: alie- 
nation of her real eſtate, . may ſhe make 
conditional o one thereof. 


1 


2 


. And a fine, levied by a  feme covert, vil 
_ Peaxcock:tw. make a mortgage of her truſt, as well as 
Ca. temp. her legal, eſtate, valid. Thus, where the 

Talbot 41. gefendant P. before her marriage, conve 
eds, with her intended and after huſband 
's privity, the premiſes 1 in queſtion to truſtees, 
- in truſt, to pay the rents and profits to het: 
ſole and ſcparate uſe for her life, and, after 
her deceaſe, in truſt, for ſach uſes as ſhe, 
whether ſole or covert; ſhould by her lit 


will limit and appoint; and, for want of 
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ſuch appointment, then to her own right 
heirs for ever. Afterwards, the mortgage 

part of the lands to the plaintiff for a tem } 
of five hundred years, to ſecure the ſum of 


. and a fine Was * wy Huſband 
Ts _ and? 
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and wife, who both declared the uſes, as to 
the mortgaged premiſes, to be to the plain- 
if for ſecuring the principal and intereſt, 
On a bill exhibited, the wife, by order of 
court, anſwered ſeparately; inſiſting, as to 
this point, that, the legal eſtate being in the 
truſtees, the parties to the fine, had not 
ſuch an eſtate therein whereof a fine could 
be levied to bar her right. But, the Lord 
Chancellor, as to this objection, obſerved, 
it was very well known that the operation 
of fines and recoveries were the ſame upon 
| truſts, as upon legal eſtates, and, if fo, it 
muſt inevitably follow, that an eſtate for 
life limited to the wife, remainder to her 
own right heirs in default of any appoint- 
ment made by her laſt will, was diſpoſed of 
by the fine; and, if no ſuch remainder had 
been limited by it, yet, as the eſtate was 
the wife's, and moved originally from 
her, whatever was not conveyed would 
have remained in her, and conſequently 
been barred : and his Lordſhip decreed the 
truſtees to N to the plaintiffs the mort- 
gagees. | 


Bot, a covenant Gown the huſband ind 
| wiſe, that he and his wife will levy a fine, 
will not be binding upon her, in caſe of his 


death. Therefore, where one ſeiſed in tail, Hody 8 
Lun. 


f 8 
or valuable conſideration, bargained and I 


ſold to another i in fee, SOTRNAnTIDg,® that he 375. 


a - 


* 


L 306 J 
No, Me and his wife would levy a fine for better 
1 Eq, Ca, Aſſurance; and it was agreed that, 30 J. Part 
Abr. 61.2. of the conſideration money ſhould be paid 
unto the wife upon the conuſance thereof, 4 
fine was accordingly acknowledged by them 
before a judge on the circuit in the vacation 
and the 301. paid her, the huſband being ck 
in bed; and afterwards, and before the enſy. 
ing term, he died; whereupon the wife ſtop- 
ped paſſing the fine, and brought a writ of 
dower. It was held the bargainee had ng 
remedy againſt the dowreſs, becauſe it yi 
_ contrary to a maxim in law, that a fam 
covert ſhould be bound without a fine. 


«% 


_ wh Yet, in a ſhort note of the caſe of Baker 


2 Vern, 61, v. Child, it is ſaid to have been determinel 
| that, where a feme covert, by agreement 
made with her huſband, was to ſurrender or 
levy a fine, the court would, by decree 
compel her to performance thereof, although 

the huſband died before it was 9858 


1 Ed. Ca. Abr. But, Mr. 1 Sb in the caſ 
62. Note &. of Thayer and Gould before Lord Chancellor 
Mich. 13 Geo. 2. that, upon looking into 

the regiſters minutes, it appeared the court 

made no decree in the laſt caſe, but that 

it was, by conſent, referred to Mr. Cerjeat 
 Ravolinſon for his arbitration, 8 


From this reference, however, we maf 
fairly conclude, that there were circumſtance 
e a 


1 
in this caſe, which rendered the deciſion 
of it doubtful at leaſt; as, had it been 
clear that the court would have releaſed the 
wife from the agreement, ſhe certainly never 
would have ſubmitted to an arbitration. 


alienation of the wife's eſtate of inheritance, 


either by the wife alone, or by the huſband 


and wife, without a fine levied thereof, be 


yoid after his death ; yet, a wife may, by 


any acts done by her which amount ia law 


to A new grant d ye execution, give it 1 


validity. Thus, where a mortgage, in the 


form of a leaſe, had been granted of a 
feme covert's eſtate by the huſband and 
wife, and after the huſband's death, the deed 
being in the hands of the mortgagee, 
the wife had directed the tenants in poſſeſ- 
fon to attorn to the mortgagee, had ſettled 
with him for the balance of the rents, ſtil- 


ing him mortgagee, and had not queſtioned 
his poſſeſſion for a number of years; the 
Court of King's Bench were all of opinion, 


Carter . 
Strathan. 
Doug. Rep. 


5 3. Note i 


et wid. 


Perkins ſec. 


154. 


| Drybutter Vs : 


Bartholomew 


2 Will 127. 
Supra 303. 


that the eonveyance, in this caſe, though 


in the form of a leaſe, was, in ſub- 


ſtance, a mortgage; and, not being within 
the reaſon for which leaſes by a feme covert 


were held to be only voidable, was ab- 


folutely void on the death of the huſband; 
but, that the acts done by the widow, the 
deed 1 OOE: in the poſſeſſion of the mort- 

„„ Sage, 


{ 398 ] 
oY gagee, were tantamount to a re- delivery, 


which, without a re· execution, was equi. 
valent to a new grant. 


If a feme covert join in levying a fine 
to ſecure a mortgage on her eſtate, which 


Y mortgage afterwards becomes forfeited; 
ſhe will not only be liable to the payment of 
the original ſum borrowed, but, if part of 
that ſum be paid off, and then a further 
ſum taken up, that debt will alſo attach 
upon the eſtate. 

Reaſon vw. Thus, where baron and feme, having 

8 occaſion to raiſe 400/, levied a fine of 


the wife's land and made a mortgage for 
the ſame; and, after the mortgage was fer. 
feited, the huſband paid in part of the mort- 
gage money, and then borrowed as much 
money more of the mortgagee as he had paid 
in before: it was decreed that the mortg?- 
gee, having the eſtate at law in him 
by the forfeiture of the mortgage, ſhould 
hold the land againſt the heir of the wite | 
until the whole money was paid; and that 
if the heir would not pay in the whole prin- 
cipal, intereſt, and coſts, he ſhould be fore · 
cloſed. : F 


2 Ch. Ca, 98. But, in another report of this caſe, it 
e n ſaid that the firſt e paid off, viz. 
the 


309 ] 

the 200 I, was indorſed on the mortgage 
deed, and that the wife, in preſence of the 
huſband, made account of what was due 
on the firſt and fecond loan, both being, by 
agreement, lent on ſecurity of the mort- 


gage. 


However, I apprehend, it would make 
no difference, in this caſe, whether the wife 
aſſented or not; becauſe, the eſtate, on for- 
feiture, becoming abſolute in the conuſee, 
he might thereby protect himſelf; for, he 
had good title in law, and, as much equity 
to have the money as the heir of the wife had 
to have the land. 


If the huſband borrows money on mort- 
gage of the wife's land, his perſonal eſtate 
ſhall be firſt applied in diſcharge thereof, 
although ſhe hath levied a Frog the 
mortgage being originally the debt of the 
| huſband, the wife, by conſenting to charge 
her lands with it, does not make it leſs =. 
than 1 it was before. . 1 . 


As, where a bars, ſeiſed in right of Tate v. 
his wife, borrowed zoo, to ſupply his Auſtin. 

1 Will. 264. 
occaſions; for ſecuring which, he and his 8. 2 Vern. 
wife levied a fine of her inheritance, and 689, 
raiſed a term of 500 years, that was limited 
to the perſon lending the money with re- 
mainder to the wife i in fee, to be void never- 
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theleſs upon payment of the money hoy, 
the huſband made his will, by which he 
to pay the mortgage money, and alſo the 


charities given by the will, the widow er. 
hibited her bill, to have the former diſchare. 


T- Coun. Hunt- * 
ingdon v. 


Counteſs of 
Huntingdon 


2 Vern. 437. 
= fs Ca. 


3 
| Viner. vol. 
+ Nes. 


eſtate would be liable to pay debts, befor 


till but legacies, 


[ 310 ] 


rowed with intereſt ; in the deed, the hu. 
band covenanted to pay it off. Afterwarg, 


gave ſeveral charities out of his perſonz 
eſtate, and then died, without having dif. 
charged the mortgage, indebted by fimple 
contract. The aſſets not being ſufficient 


ed out of her huſband's perſonal eftate 
And ſo it was decreed ; for, his perſona 


legacies though left to a cherte, they being 


n words, in a a ſubſequent a(t Ignment, 
importing an aſſent from the wife, that, on 


redemption, the eſtate ſhould be re-afſigned 
in ſuch manner as either the huſband or 


wife ſhould appoint, will not alter the 


nature of the debt, c or carry the eſtate to i 
5 huſband. 


Thus, where Theophilus earl of Huntingdin 
and the counteſs Elizabeth his firſt wife, 
mother of the plaintiff, on the 1ſt of Aug 
1682, joined in a mortgage of her inher | 
tance for 4500 J. to ſupply his Lordſhy 
with money to pay for the place of captain 
of the band of Penſtoner, and, ſubjec k 
Wl 


1 1 1 


the mortgage which: was for a term of years, 
the eſtate was ſettled to counteſs Elizabeth 
for life, remainder to the plaintiff her ſon 
in tail, with a covenant in the deed by 


the late earl to pay the money, and a pro- 


Ca. . vol. 


10. p. 345. 


Ca. 17 
1 Brown's 
Parl. Ca. 1. 


viſo that, on payment thereof, the term 


ſhould ceaſe; and on the gth of the ſame 
month, the earl, by letter, thanked the 
counteſs for having ſealed the mortgage, 
and added, that the profits of the office 


ſhould be religiouſly applied to pay off the 


incumbrances. The mortgage was ſeveral 


times aſſigned, and particularly in 1683, 
when, the counteſs joined in the aſſign- 


ment; and then, the proviſo was, that, on 


payment of the money by them, or either of 


them, the term was to be aſſigned, as they, 


or either of them, ſhould direct or appoint. 


When money came in, the earl paid off the 
mortgage, and took an afſignment thereof 


in truſt for himſelf; afterwards the count- 


eſs died, and he married a ſecond wife, one 


of the defendants, and he died, having, by 


will, deviſed his perſonal eſtate, together 


with the benefit of this mortgage to a truſtee, 


in truſt, for younger children, which he had 


by his ſecond wife. 


On a bill exhibited by his fon by the firſt 


wife, claiming, as her heir, to have the mort- 
gage aſſigned to him, the Lord Keeper 


Trgn refuſed to make ſuch decree, unleſs, 5 
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161. 


2 Atk. 384. 


payment of principal, intereſt and coſts, 


. 


tereſt; but, there reſults a truſt for her, to 


on condition, and the money paid at the 


charging her own to diſencumber it, and 
then he dies, ſhe ſurviving; though her 


s to the huſband, it will be looked upon, 
and ſhe will be intitled to ſtand in the place 


of the mortgagee, and to be ſatisfied out 
of the huſband's aſſets. 


312 J 


upon the uſual terms of redemption, on 


diſcounting profits. But, this was reverſed, 
upon appeal to the Lords in parliament, and 
an aſſignment decreed, Fenn to the 


If a wife joins her huſband, in a fine of her 
Jointure, in order to a mortgage or ſecurity, 
although rhere be no agreement that ſhe 
ſhall redeem, yet, ſhe is not conſidered in 
Chancery as abſolutely parting with her in- 


have her eſtate again when the incumbrance 
is paid off, as if it had been a mortgage 


day. 
| And, if a huſband hath a mortgage upon 
his eſtate, and his wife joins with him in 
eſtate be liable, as to the mortgagee, yet, 


in the Court of Chancery, only as a pledge, 


Where a feme | covert, being a jointreſs, 
created a term for years out of her eſtate 
for life, it was held, the reverſion, veſting 


373 J 


in her, would attract the redemption. Thus, Brend. v. 


where the defendant, having a jointure of 


one hundred pounds per annum out of ſome 


houſes in London, which were burnt down, 


joined with her huſband in borrowing 1 5001. : 
to build upon the ground ; and, to ſecure 


the ſame, levied a fine /ur conceſſit for 99 
years if ſhe lived ſo long, and a deed was 
afterwards made between the conulee and the 
huſband, wherein the huſband covenanted 
to repay the mortgage money with intereſt, 
and the equity of redemption was limit- 
ed to the huſband and his heirs, but the 
wife was no party thereto; the huſband, 


Brend. | 
1 Vern, 213. 


having expended three or four thouſand 


pounds in building vpon this ground, died ; 


and the queſtion was, whether the jointreſs, 


or the heir of the huſband, ſhould redeem? 


And it was decreed in favour of the former, 


for that the wife was no party to the deed 


of re- demiſe, by which the redemption was 


limited to the huſband, and the wife being 
a jointreſs, and having g granted a term for 


years only out of her eſtate for life, there 
veſted a reverſion in her, which naturally 
atrafted the . FE 


But, in this caſe, as reported by the name 
of Brend and Brond. 2 Ch. Ca. 98, it is 


ſtated, that there was an agreement, that ſhe 
ſhould not be prejudiced, but ſhould re- 


Brond vv. 
Brond. 


deem, paying the intereſt of the money 


bor- 
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Blois & 

Martin Exs. 
of Lord 
Hereford 
v. Lady 
Hereford. 
2 Vern. 501. 
Sc. 1 Eq. 
Ca. Abr, 
08. 4. 


ticular given in of what her perſonal eſtate 
amounted to, wherein, (i inter alia) mention 


— 
* 


ſurvive to her. 


they being both infants, an act of parlia- 
ment was procured for ſettling a jointure 
in bar of dower, wherein it was provided 


lands, part of the jointure ſhould ceaſe, and 


but, upon the treaty, inquiry was made 


L 314 J 
borrowed ; and that the court reſolved, thy 
the wife, having ſuffered the repreſent 
tives of the huſband to remain in poſſeſſion 
and pay off his debts, without exhibiting 
her claim for a long period of time, 
ſhould not be allowed any profits received 
by the huſband's repreſentatives, but from 
the time of the bill exhibited, which wy 
the firſt notice, to them, of ſuch agreement 


Jt: a woman, intitle to a mortgage 
marry, and, thereupon, the huſband, in co. 
ſideration of her fortune, make a ſettle 
ment of his own eſtate upon her ; although | 
there be no particular agreement for the 
purpoſe, yet he will be conſidered as a pur. 
chaſor thereof; and, if he die, ſhe living, 
it will go to his executors, and will not 


+ hus, | where on the marriage treaty of 
lord Hereford with the defendant his lady, 


that, if ſhe, when of age, did not ſettle her 
nothing was ſaid as to the perſonal eſtate ; 


what was her portion or fortune, and a par- 


was 


L 3835-1 
was made of a mortgage for 1300 J. taken 
in lady Bacon's name, Lady Bacon dying, 
made her three daughters executrixes, and 
their huſbands gave a declaration of truſt 
that half belonged to lady Hare, and half 
to lord Viſcount Hereford, A ſettlement 


was made by the defendant, after ſhe came 


of age, purſuant to the marriage agreement, 
and then lord Hereford died, having made 
the plaintiffs his executors, The queſtion | 
was, whether this money ſhould go to the 
plaintiffs, or, ſhould ſurvive to the wife as 
a choſe in action? The Lord Keeper, in 


determining, obſerved, that he laid no ſtreſs 
upon the declaration of truſt, putting that 
out of the caſe, the law of the court would 


preſume a promile ; and, in all caſes, where 
there was a ſettlement equivalent, it would 


be intended the huſband was to have the 


portion: the wife would not be permitted 


to have her fortune and jointure both; and 


the rather, in this caſe, becauſe it was a 


truſt and the huſband could not come at it, 


ſo as to alter the property, without the 


aſſiſtance of a court of equity; and the de- 
fendant was condemned in . 


But, 1 the ſerthement be a 


made in conſideration of part of the wife's 


property. only, that will deſtroy the pre- 
ſumption that it was made in contemplation 
of the whole of her fortune; and, in ſuch 
caſe, 1 apprenend, what is not ſpecifically ny 
conveyed. 
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conveyed to the huſband will ſurvive to th, 
wife. 


So, where, on the marriage of the plain- 

tiff's father with the defendant, who had: 
portion of 300 J. in her brother's hands ſe. 
cured by his bond, a farm was ſettled upon 
the defendant for her jointure, expreſsly i 
conſideration of 1001. paid for her mar. 
riage portion; the huſband afterwards dy. 
ing indebted by bonds, wherein, he and hi 
heirs were bound, and actions being brought 
thereupon againſt the plaintiff, as his heir 
to ſubject the real eſtate deſcended to the 

payment thereof, he exhibited his bill v 
have the remaining 200 J. of the portion, 
which was unpaid, applied in diſcharge of 
the debts. It was pretended by the defend: 
ant that there was but 100 J. of her portion 
to be paid, and that it was agreed by her | 
huſband and herſelf, before marriage, tht 
the remaining 200 J. ſhould be hers; and 
| beſides, that her huſband being dead, and 
this being a debt to her, not diſpoſed of, i 
did by law belong to her, But, for the 
plaintiff, it was ſaid to have. been expreſs 
agreed before the marriage, that the re. 

maining 200 J. of her portion ſhould be ap- 
plied to pay the huſbands debts, if there 
was occaſion. Neither of the agreements 
were well proved. The Maſter of the Rolb | 


5 decreed the 200 J. to be applied towards 
peine 


[209651] 

ment of the huſbands debts ; but, on ap- 
peal to the Lord Chancellor, his Lordſhip 
vas of opinion, that, as the caſe was, unleſs 
tere was an agreement that the huſband 


ould have the 2007, it would ſurvive to the 


wife, and, therefore, his Lordſhip directed 
zn iſſue, as to this point. 


And if, on the marriage, there be an 
agreement made, in conſideration of the 
wife's portion, to make a ſettlement upon her 
for a jointure, and to ſettle lands upon the 
children of the marriage, and the wife 


dies before the ſettlement can be made, yet, 


Melyth v. 
Wynn. 

re Cl 
112. 

Gilb. Eq. 
„ 

1 Eq. Ca. 
Abr. 70, 15. 


her portion ſhall go to the huſband or his 
repreſentatives, and ſhall not ſurvive to the 


repreſentatives of the wite; for he, being 


in no default, ought not to ſuffer by the act 


of God. 


But, in ſuch caſe, wherea wife ſurvived her 
huſband, who, it was alledged, had, in conſi- 
deration of her fortune, which he expected 
to receive (and which was repreſented 
to conſiſt of lands and money on bond, and to 


be of the value of 500 l,) ſettled upon her 
a jointure of 45 J. per annum; the wife al- 
ledoing the jointure fell ſhort of what, by the 


marriage agreement, it ought to have been, and 
no fine having been levied, nor aſſignment 
made of the bonds, the court diſmiſſed a 


Lifter v. 
Liſter. | 
2 Vern. 68. 
Sc. 2 Freem. 


e 


1 Eq. Ca. 
Abr. 68. 3. 


bill brought by the huſband's creditors to 


* 


„„ 
conveyed to the huſband will ſurvive to thy 
wife. 

Cνd, So, where, on the marriage of the plain. 
Ch o_ tiff's father with the defendant, who had; 
53 portion of 300 J. in her brother's hands fe. 


8 1 cured by his bond, a farm was ſettled upon 
1 7% the defendant for her jointure, expreſsly j 
conſideration of 100 J. paid for her mat. 

riage portion; the huſband afterwards dy. 

ing indebted by bonds, wherein, he and hj 

| heirs were bound, and actions being brought 

thereupon againſt the plaintiff, as his heir, | 

to ſubject the real eſtate deſcended to e 

payment thereof, he exhibited his bill u. 

have the remaining 2007. of the portion, 


which was unpaid, applied in diſcharge df 
the debts. It was pretended by the defend. | 


ant that there was but 100 J. of her portion ; 
to be paid, and that it was agreed by her 
| huſband and herſelf, before marriage, that 


the remaining 200 J. ſhould be hers; and | 
1 beſiſdes, that her huſband being dead, and 
= 55 this being a debt to her, not diſpoſed of, it | 


did by law belong to her. But, for the 
plaintiff, it was ſaid to have been exprefi\ 
agreed before the marriage, that the rt 
maining 2007. of her portion ſhould be ap- 
plied to pay the huſbands debts, if there 
was occaſion. Neither of the agreements 
were well proved. The Maſter of the Rolls 
decreed the 2007. to be applied toward 
„ paymneny 


: . ti a 
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yment of the huſbands debts ; but, on ap- 

deal to the Lord Chancellor, his Lordſhip 

was of opinion, that, as the caſe was, unleſs 
here was an agreement that the huſband 
ould have the 200), it would ſurvive to the 


ile, and, therefore, his Lordſhip directed 


an iſſue, as to this point. 


And if, on the marriage, there be an 


pgreement made, in conſideration of the 
life's portion , to make a ſettlement upon her 
for a jointure, and to ſettle lands upon the 
children of the marriage, and the wife 


repreſentatives, and ſhall not ſurvive to the 
repreſentatives of the wife; for he, being 


of God, 


huſband, who, it was alledged, had, in conſi- 
deration of her fortune, which he expected 
to receive (and which was repreſented 
to conſiſt of lands and money on bond, and to 
be of the value of 500 l,) ſettled upon her 


edging the jointure fell ſhort of what, by the 


ies before the ſettlement can be made, yet, 
her portion ſhall go to the huſband or his 


But, in ſuch caſe, where a wife ſurvived her Lifter 5 
Litter. 


a jointure of 45 J. per annum; the wife al- 


marriage agreement, it ought to have been, and 
no fine having been levied, nor aſſignment 
made of the bonds, the court diſmiſſed a 
bill brought by the huſband's n to. 
ſubject 


Melyth v. 
Wynn. 
Pre. Ch. 
„„ 
Gilb. Eq. 
Rep. 70. 

i Eq. Ca. 


Abr. 70, 15. 


in no default, ought not to FIN by the act 


2 Vern. 68, 


dc. 2 Freem. 


103. 


1 Eq. Ca: 
| Abr. 68. 3. 
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lands, and the ſecurities remaining unaltered, 


Packer v. 
Wyndham. 
Pre. Chan. 
411. 


ſubject her property to his debts ; ſaying 


intitled to the mortgage as a choſe in adtion, 
though there be no ſettlement ; and, if it 
be reduced into poſſeſſion in his life, it wil 


wife. The cafe of Packer v. Wyndhan, u 
ſtances peculiarly ſtriking. It was thus; 


of 5500 J. ſecured to her by a mortgage for 
years taken in the name of truſtees, and like 
wiſe to 3000 J. ſecured in the ſame manner 
taken in her own name, and to other perſo- 
nal property, became a lunatic ; and, ona 


| purpoſe, the cuſtody of her perſon and eſtate 
was committed to one of the defendants. 


brother, by ſome contrivance, got at the 
lunatic and married her, without making 
any ſettlement or proviſion for her. Packer! 


the court to the Fleet, and it was ordered, 
at the ſame time, that all the deeds and 


that the widow had the title in law to the 


and being choſes in action, the benefit where 
of ſurvived to her, equity would not inter- 
fere to wreſt them from her. 


If a feme covert be a mortgagee, her huf. 
band, by virtue of the marriage, will bel 


go to his executors and not ſurvive to his 
to this point, was attended with circum- 


Mrs. Anne Aſhe, being intitled to the ſum 


commiſſion of lunacy iſſued out for that 


Some time after, Philip Pacter, the plaintiff's 


and others were afterwards committed by 


ſecurities] 


L 319 + 


ecurities relating to the lunatic's fortune, 
ind alſo her jewels &c. ſhould be brought 
and lodged with one of the Maſters of the 
court, in order to ſecure ſome proviſion for 
the wife in caſe ſhe ſhould ſurvive her huſ- 
band, and likewiſe for the children of that 
marriage, in caſe there ſhould be any. Some 


tion to the court, by petition, to have the 
commiſſion of lunacy ſuperſeded, it was ſo 
directed; but, in regard Mr. Packers eſtate 
was much incumbered, and he had made 
no ſettlement on his wife, it was, at the 


ame time, ordered, that ſo much of the 
zoo h as was neceſſary, ſhould be applied 


towards diſencumbring his eſtate, and the 
reſidue laid out in a purchaſe of lands, 
which, together with ſo much of Mr. Pac- 
ters eſtate as would make up 500 J. per an- 


un, was to be ſettled in ſtrict ſettlement, 


and the reſt of his lady's fortune was to 


be paid and delivered to him. Mr, Pac- 
ler never complied with any part of this 


order; but, being indebted to one Goodinge 


in a conſiderable ſum. of money, Goodinge 
brought his action againſt him, recovered 
judgment and took out a f. fa. and, there- 
upon, the mortgage of 3000 J. was fold by 
the ſheriff, and the debt paid. After this, Mr. 


Packer, being indebted to the plaintiffs his 


fiters in about 20001. each, given them 


for their portions, * * indenture taking 
notice 


time afterwards, on Mr. Packer's applica- 
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wards 5 500 J. was paid in, and Mr, Pa 


"Elland . 
Cleland. 


Blois Martin 


that the order of the 19th of March, was like- 
wiſe to be laid aſide ; for, as the huſband, 
il he had complied with the terms of that 
order, would have been a purchaſor of his 


vi. Lady 
Hereford. 
Supra, 


out at intereſt on a ſecurity taken in the 
ſequent to which Mr. Packer died inteſtate 
Mrs. Packer died likewiſe inteſtate and with- 


out iſſue, Where upon the plaintiffs, who! 
were ſiſters and heirs at law to Mr. Packer, 


J 
notice thereof, aſſign the 5300 J. mortgage 
and all ſecurities taken for the ſame, and 
alſo all other the fortune and portion he. 
longing to him in right of his wife, 19 
truſtees, in truſt, in the firſt place, to pay 
thereout to the plaintiffs their Portions 
and then, in truſt, for himſelf, his execy. 
tors and adminiſtrators. Some time after. 


ker, not having complied with the terms 
of the laſt order, that ſum was again placed 


name of a junior Maſter of the court; ſub. 


and without iſſue, and in about two year] 


and alſo creditors as above mentioned, took 


out letters of adminiſtration to him; and 


the defendant took out letters of admini- 


ſtration to Mrs. Packer, the wife, and brought 
a croſs bill to have the fortune and ſecu- 
rities delivered over to him. 


And the court reſolved that, as to the 
marriage, it was then out of the caſe, and 


wife's fortune, ſo, he not having complied! 


with 


1 321 ] 

with it, it was juſt as if no ſuch order had 
been made; that the wife being now dead, 
and no children left, the reaſon for this 
court's interpoſing was at an end, and then, 
as to the ; 500i that, being paid in during 
the coverture, was the huſband's money, and 
the property abſolutely veſted in him by 
law. That, although the court had thought 
fit to lay their hands on it, and had power 
ſo to do, it having been paid into the 
Maſter's hands, yet, that was only in the 


nature of a caution, till the huſband ſhould 


make ſome proviſion for his wife, which, 
being then unneceſſary, equity would follow 
the law and give it to the huſband's repre- 
ſentatives, to whom it belonged. As to the 


three thouſand pounds, that being fold by 
the ſheriff on af. a. before the huſband's 
aſſignment, the ſale muſt take place againſt 


the aſſignment, though perhaps the plaintiff 


migat have an equity to the remainder, 
after payment of Goedinge's debt; for the 
huſband might aſſign over a term, on mort- 
gage, for years which he had in right of his 


wife, and ſo he might likewiſe the truſt of 
ſuch term, and it would prevail againſt the 
vife, n, ſhe woerires. 


But the huſband 3 e reduce a 


mortgage, to which che is intitled in right 
of his wife, into poſſeſſion, ; by Procuring 
bey ment thereof; ; or an alienation. 9b; it by 


Boſvil v. 


Brander. 


1 Will. 458. 
Infra. 323. : 
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Burnett 
Arm. V. 
Kinnaſton. 

2 Vern, 401. 


him will not be binding upon her after his 


marriage made an aſſignment of his intereſ 


the right heirs of the huſband. The hul. 
band and wife being both dead without 
iſſue, the plaintiff claimed the benefit of 
the mortgage, by virtue of the articles, as 
intitled under the huſband. But the court 
diſmiſſed the bill; becauſe, the mortgage 
being but in the nature of a choſe in action, 


the huſband himſelf had, and that was only 
to reduce it into poſſeſſion in his life-time; 
and he having neglected ſo to dos it ſuryived 


[ 322 


to 
death, unleſs it be made for a valuable cj. 
deration ; for, if it be otherwiſe, and he die, 


ſhe ſurviving, ſuch mortgage will go to her 


as a choſe in action, and not to his exe. y 
cutor. ſu 
hi 

Thus, where the plaintiff's teſtator, hav. f 
ing married the ſiſter of the defendant, whoſe WM i 


portion was ſecured to her by a mortgage 
in fee of part of the defendant's eſtate, after 


in the mortgage, and, by articles between 
him and ſeveral truſtees therein named, the 
money was to be called in and inveſted in 
land, to be ſettled to the uſe. of the huſ- 
band and wife and their iſſue, remainder to 


the huſband had not an abſolute power over 
it, but only a right to reduce it into poſſeſ. 
ſion ; which, not having done, his aſſignee 
ſtood but in the place of the huſband, and 
could have no greater right or power than 


to 


Ly 1] 
to the wife, notwithſtanding the articles, and 
muſt go to her adminiſtrator. 


Although a mortgage, to which the huſ— 


ſurvive to her in caſe of his death as againſt 
his executors or aſſignees to his uſe; yet, 
if his creditors get poſſeſſion thereof, and 
thereby oblige her to apply to a court of 
equity for aid, the court will not interpoſe 
is authority to take the benefit thereof 
from them, 


fee for 8001, had married a tradeſman,who 
became a bankrupt; on a commiſſion of 
bankruptcy being taken out againſt him, 


this mortgage. Afterwards, the huſband 
being dead, TY the writings relating to 
the mortgage being i in the aſſignecs hands, a 


rupt againſt the aſſignees for them, and to 


it was held by his honor the Maſter of the 


band is intitled in right of his wife, will 


Thus, where a feme ſole, mortgagee in 


bill was brought by the widow of the bank- 
have the benefit of the mortgage. But, 


Rolls, that, the widow being plaintiff againſt 


Boſvil v. 

Branden. 
1 Will. 458, 
Supra. 321. 


the commiſſioners had aligned over all his 
eſtate real and perſonal, which included 


the aſſignees, ſo that ſhe, and not they, 


fought aid in equity, and there being in the 
mortgage-deed a covenant to pay the mort- 


gage money to the wife, this debt or choſe 


in ation was well SEEN by the Com- 
Y-8# 1 miſfioners 


* t 
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1 Will. 459. 


Bennett v. 
Davies. 


2 Will. 316. 


Ibid. 


in the aſſignees, as plainly it was, the legy 


caſe; namely, liable to be ſued: by the al. 
fignees of the Commiſſioners upon the co- 


wife of the mortgagee ; whereas the latter ſuit 
would be injoined in equity. 


mortgage- money ſhould have continued in 
the wife as her proviſion, or ſhould have been 
alſigned in truſt for her, they would have 
been a ſpecifick lien thereupon, and have | 
| preſerved't it from the dane 


ol different conſideration, if the aſſignees 
dad been plaintiffs in equity, and defired } 
the aid thereof to ſtrip the widow of all 

that ſhe had, towards the doing of which | 


| becauſe, the aſſignees, claiming under the 
bankrupt huſpand, could be in no better 


1 
miſſioners to the aſſignees, and veſted in them; 
and, if the right to the debt was veſteg 


eſtate of the inheritance of the lands, in 
mortgage, continuing in the wife was not 
material, it being no more than a truſt fy 
the aſſignees. For, the truſt of the mort 
gage muſt follow the property of the debt, 
elſe the mortgagor would be in a very hard 


venant, and, alſo, in an ejectment by the 
But, if there had been any articles be. | 


fore the marriage, purporting, that this 


1 In the laſt caſe, the Maſter of che Roll 
obſerved, that it might have been a matter 


equity would hardly have lent any afliſtance; 


plight 


1 325 ] 

plight than the huſband would have beth: ; 
and, if the huſband had, in equity, ſued 
ſor the money, or elſe prayed that the mort- 
gagor might be forecloſed, equity, proba- 
bly, would not have compelled the mort- 
oagor to pay the money to the huſband, 
without his making ſome proviſion for his 
wiſe, Or, at lealt, the wife, by an applica- 


tion to the court againſt the huſband and 


the mortgagor, might have prevented the 
payment of the money to the huſband, 
unleſs ſome proviſion had been mage for her. 


But, even in that caſe, I ſhould appre- 


Vide. \ 
Jacobſon v. 
Williams. 


1 Will. 382. 


Ibid. 


hend that, if the huſband was living, the 


aſſignees of the bankrupt would be allowed 
the intereſt of the mortgage during his life; 


titled. 


Although, a court of equity, will not 
uſe it's authority to aid the huſband, or his 
aſſigneees under a commiſſion of bankruptcy, 
to obtain the property of the wife, unleſs 
ſhe be provided for, when it cannot be got 
at without it's interpoſition, yet, it will not 
deny it's aſſiſtance to an aſſignee of a parti- 
cular choſe in action, the property of a feme 
covert, if he hath paid a valuable confide- 


ration for 1 it. 


Thus, where S. the defendant? s firſt W. 
band, "Tony poſſeſſed for the reſidue of a 
A 3 e term 


becauſe, to that, he would have been in- 


Tudor v. 
Samyne. 
2 Vern, 270. 
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term of thirty- one years, granted by L. i 


the year 1676, conveved it to truſtees for 
the ſeparate uſe and benefit of the deſendant 


his wife. She married S. a ſecond huſband; 
S. firſt mortgaged this term to V. who, then, 
with him, aſſigned it to the plaintiff 9; 


and then 7. brought a bill againſt the wiſe 


and her truſtees to compel them to con- 
vey the legal eſtate to the plaintiff: and 
it was ſo decreed ; for, as a huſband may | 
diſpoſe of 2 term for years, where the 
legal eſtate is in his wife, ſo, he may of 
the truſt of a term, without either the 

Wh | or the truſtees, Joining, 


Yes was objected, in this caſe, that the 


5 huſband had made no ſettlement, or provi- 


Hon for his wife; and, as, if he was plaintif, 


the court would not decree the truſtees to 


align to him, without making ſome ſettle- 
ment on her, his aTignee ought. not to be 
in any better condition : but this argument | 
Was rejected by the court. 


Ir is 55 here to obſerve the dil- 


tinction taken by the Maſter of the Rolls, 


as to the chattels real or choſes in action of a 


feme covert, between the caſe of the aſſignees 
of a bankrupt, obliged to have recourſe to 
equity to obtain the wife's fortune, and the 


laſt caſe of a ſpecific aſſignee. For, the 


better opinion ſeems to be, that, in the for 


mer 


181 


interpoſe, in favour of the aſſignees, to take 
that part of the wife's property, which the 
bankrupt himſelf could not get at, without 
their interference, unleſs ſhe were provided 
for ; but, that they would give their aſſiſtance, 
in the latter caſe, to a ſpecific aſſignee, 
although they would not aid the huſband 


As, although theſe deciſions ſeem at firſt 


wife's fortune, yet, they appear to me, on 
reflection, perfectly reconcileable to each 


of the pureſt equity. The rin and only 
object of the bankrupt laws, is, to do 


which the creditors have looked as to their 


ultimate ſecurity : and, to thar end, they 


yelt that property in the aſſignees, who, from 
the time of the act of bankruptcy commit- 
ted, ſtand, by virtue of theſe ſtatutes, in 


| the preciſe ſituation the bankrupt would 
have been, if no commiſſion had iſſued. This 
being their object, there is no reaſon why 


Equity ſhould extend them farther than, what 
is neceſſary, to obtain that end. As the 


himſelf, or his aſſignees under a commiſſion. 


contradictory, the claim in both caſes being 
founded on the intereſt of the huſband in his 


other, and equally founded upon principles 


juſtice to the creditors at ce, 657 pro- 
curing an equal diviſion of all the bank- 
rupt's property, from which he may be 
thought to have derived credit, and, to 


bankrupt, therefore, can gain no credit from 


ner caſe, the courts of equity would not Vide. 
| Supra. 325. 
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the principal of his wife's fortune, when it 
is in the hands of an officer of the court, t 
of a third perſon, who cannot be compelle 
to deliver it up, but through the medium 
of a court of equity, becauſe, in that caſe, 
it can never become part of his ſtock, there 
is no equity to induce the court to give an 
aſſiſtance to the aſſignees, againſt the wife, 
which it would refuſe to the bankrupt him- 
ſelf. From the intereſt of her fortune he 
may be ſaid to have derived credit, as that 
paſſes through his hands and enables him to 
maintain a better appearance; that, there- 
fore, the aſſignees will be aſſiſted to pro- 
cure, but, to the principal, this reaſoning 
will not apply; as to that, the claim of the 
aſſignees and of the wife, ſtand, in equity, 
upon an equal footing. The former, applies 
for the aid of the court to enable them to 
procure all the bankrupt's effects to pay bis 
debts; the latter, prays the court not to 
interfere, as the conſequence, if they do, 
will be her being left deſtitute, in the 
event of ſurviving her huſband, although. 
there is property on which ſhe has a claim.— 
Both applicants are innocent perſons, hay- 
ing ſuffered, or liable to ſuffer, an injury, 
conſequently, equally favoured in equityz | 
in ſuch caſe, therefore, equity will ſtand 
indifferent, and will lend aid to neither of 
them, but will leave the law to take its 
| courſe, But, the caſe i is different where the 
. 7 huſband 
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real or choſe in action for a valuable conſi- 
deration; for there, the alienee looks to 
the ſpecific thing in his contract, and gives 
credit to the property, and not to the perſon, 


a rule in equity always to ſupport a purchnſor, 
whoſe title to the property purchaſed, is founded 


againſt a volunteer, or one whoſe claim is 


which light, it ſeems to me, the wife may 
be viewed. Beſides, the wife, by marriage, 


with the diſpoſition of her property, which 
the alienee hath not; and where, between 


two perſons, one who hath placed a confi- 
dence and the other who hath not, a loſs 
muſt be ſuſtained, equity will aid the latter 
againſt the former; for it is a MAXIM, that 


be who truſts moſs, muſs Juffer mop. - 


| his wife's mortgage, as a ſecurity for a debt, 


5 lanlo. 


whine D's wiſe was one, of t 
nen inn to their brother's perſonal 
| | | 7 eſtate; 


and the court conſider him as having a lien 
thereon, which equity will inforce; it being 
pon 4 civil as well as moral obligation, 


founded upon a moral relation only; in 


hath in ſome degree, truſted the huſband 


accompanied with a lodgment of the deeds, 
although no aſſignment thereof be actually 
made, will be ſuch a diſpoſition of it, in 
equity, as will be good againſt the wife, 


zuſpand aliens or charges his wife's chattel 


Thus, a promiſe by a huſband, to o aſſign 5 


Bates v. 
Dandy. 


2 Atk. 207. 
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tiff's bill was brought againſt the wife of 


[ 3807 J. 


eſtate; the brother died inteſtate; and ad. 
miniſtration was granted to two other per- 
ſons, with the three ſiſters and their huſ. 
bands; one of the adminiſtrators came 1g 
an agreement to divide the perſonal eſtate 
into thirds, a third to be allotted to each; 
a memorandum, under the account, waz 
ſigned by all; two mortgages, one in fee 
and the other for a term, each for 1501, were 
allotted to D's wife; the legal intereſt was 
not aſſigned ; but, by the memorandum, was 
agreed ſo to be. Before any aſſignment, O. 
borrowed 200 1, of the plaintiff on note, 
and, by agreement under note, took notice 
that he had, the better to ſecure the 2000, 
left two mortgages with him, which he was | 
intitled to, and promiſed forthwith to aſſign. 
Before any thing done, D, died; the plain- 


D, D's adminiftrator, and the mortgagors, 
to be paid his 2001, and intereſt, or to 
forecloſe the mortgagees. It was argued, 
on behalf of the wiſe, that the mortgages 
were her choſes in action, and, not having 
been aſſigned by her huſband, ſurvived to 
her; or, at leaſt, that ſhe was intitled to them 
on paying the plaintiff's debt. The admi- | 
niſtrator of the huſband inſiſted, that, in 
equity, what D. had done amounted to an 
_ aſſignment, and that he was intitled to re- 
deem the plaintiff, But, it was adjudged, 


that the agreement amon gt the three ſiſters, 
and 


Ui: 36; 1 


ind the ſeparating the mortgages from other 
parts of the eſtate, was an appropriation of 
chem to D. and his wife; and, that D's heir, 
and adminiſtrator, were truſtees for D. and his 
vifein the two mortgages. That D, being 
intitled in right of his wife to the ral of 
theſe mortgages, had a power to aſſign them 
for his own uſe ; that, leaving them with the 
plaintiff, and giving his note, promiſing 
he would procure them to be aſſigned, 


zmounted, in equity, to a diſpoſition of 


them for ſo much, as to ſatisfy the debt to 


the plaintiff, but not for more. For, though | 


le might have diſpoſed of the whole in the 


manner he did, his intention was, only, to 


ſecure the plaintiff's debt, which, being 


done, the mortgages belonged to the widow ; 
25 her choſes in action, Pe” not to the huſ- 


band's adminiſtrator; that, although one 


of the mortgages was in fee, it made no 


difference; for, a huſband might diſpoſe of 
the wife's mortgage in fee, as well as her 
mortgage for a term. 


Where a tradeſman, haviag; after mar- Watts . 


nage, purchaſed a term ſor years to himſelf 2 Will. 364. 


and his wife, and the ſurvivor, and the exe- 


cutors, adminiſtrators, and aſſigns of ſuch 
ſurvivor for the reſidue. of the term, 


mortgaged it without the wife's joining, 


with a proviſo, that, if the huſband 


6 5 


or wife, or either of them, or their or : 


either of their executors or adminiſtrators, 
2 „ | 


mould 
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after he died, in debt, leaving his wife exe. 


£0 to the wife, as ſuryivor? And it was 
held, by the Maſter of the Rolls, that the 


marriage, was a voluntary conveyance; 
that, being only a term for years, and, con- 
ſequently, always in the power of the hu 
band to forfeit or alien, the mortgage was an 


had been paid before the day, the mortgage 
would have been void, and conſequently all 
things would have been in ſatu quo; yet, 


tors, and the redemption given, as well to 
the executors of the huſband as to the exc- 
cutors of the wife, and the laſt provilo 


might enjoy till default of payment, he 
| decreed, that the equity of redemption of 


. 
ſnould pay the mortgage money and intereſ 
at the day, then the mortgage ſhould be 
void; and that, until default of payment, 
the huſband, his executors, and adminiſtra. 
tors, ſhould quietly enjoy. Seven year, 


cutrix, and the mortgage money unpaid, 
The queſtion was, whether, the equity of 


redemption of this term was aſſets for the 
payment of the huſband's debts, or, it ſhould 


ſettlement on the wife, being made after 


alienation. For, though if the mortgage money 


the mortgage being forfeited, the equity of 
redemption was now become a creature of 
equity; and, it being in the caſe of credi- 


being, that the huſband, his executors, Ec. | 


this term ſhould be aſſets, 


Ar] 


333 1 


C A P. XII. 


Out of what Funds Mozt- 
gages are to be redeemed, 


Hen a perſon dis, leaving a variety of 
funds, one of which muſt be ſaddled 


from whence an inference can be drawn, 
which fund he meant ſhould be applied to 
diſcharge it, it is a rule, in equity, that 


if money be borrowed upon mortgage, and 
the mortgagor die, leaving a real and per- 
ſonal eſtate, and charge neither of them, ſpe- 
cifically, with payment thereof, the latter 
ſhall be burthened therewith : For, the 
debr being perſonal, 
ought to be firſt applied to diſcharge it. If 
an executor, therefore, hath aſſets, he is 
compellable to redeem mortgages for the 
benefit of the heir. 5 


Although a ſpecialty creditor, may fue 
either the heir or executor, and, in either 
caſe, will be intitled to the benefit of his 


ſecurity, 


the fund, which received the benefit by con- 
trafins the debt, ſhould make ſatisfaction. 
The conſequence of which maxim is, that, 


the perſonal aſſets 


with a debt, and the owner does nothing 


Cope v. 


. 

2 Salk. 449. 
8. . Eq. Ca. 
Abr. 269. 
| 1 Ch. . 
74 1. 

2 Ch. Ca. 5. 


Ca, temp. 
Talbot. 54. 


Earl of Bel- 


videre v. 
Rochfort. 

6 Brown's 
Parl. Ca. 5 20. 


Lord Howard et the v. Sir John Napier. 3 Brown $ Parl. Ca. 14. Hard. 
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Howel . 
Price. Pre. 
Ch 477. 
Gray v. Gra 
Chicheſter v. 
Philips. 


Hale v. Hale 


Caſes cited 


therein. 


Bartholo- 


mew . 
May. 1 Atk. 
Rep. 487. 


1 Vern. 36. 


3. C. By 
name of 
Popley. v. 

Popley. 
„„ Te? Wh 
$4. 


E N 
ſecurity, vet, if the heir be charged in 
debt, when the executor hath aſſets, the 


heir may compel the executor, in equity, tg 
pay the debt, 


An heres factus, as well as an heres natus, | 
will now be allowed the benefit of havin 


y the real eſtate diſincumbered for him. Thus, 


where M. deviſed his lands at H, then in 
mortgage for 13001, to R. in tail, remain- 
der over, and other lands to T. ſubject to 


the payment of his debts, in caſe his per- 


ſonal eſtate, and other eſtates, deviſed for 
that purpoſe, ſhould not prove ſufficient 
to fatisfy all of them. The court was of 


opinion, that the perſonal eſtate muſt he 


firſt applied to pay the 13007, as a debt of 


the teſtator, and that the real eſtate, de. 
viſed for payment thereof, ſhould not be 


liable, unlets the perſonal was not ſufficient, 


And ſuch debt, on . will lefſe 
the widow's cuſtomary. moiety. in the pro- 


vince of York. 


Therefore, where , e lent R. 1600l, 


with an intent to lend 1400 J. more, took } 


a mortgage for the money in P's name, 


and then died; his executors refuſing to | 
lend the other 14007, P. advanced 1500 
of his own money, in the purchaſe of an 


annuity in fee out. of the lands contained 


t 

n the mortgage, and took an aſſignment of 
the mortgage to protect his purchaſe, de- 
daring, the uſes thereof to be for the benefit 
of him and his heirs: P. then made his will, 
zppointing all his debts to be paid, but 
particularly mentioning the debt of 1600 J. 
to 5's eſtate, and, thereby, deviſed his 
real eſtate. to his nephew. P. dying with- 
our child within the province of York, 
where, by the cuſtom, his widow was in- 
titled to a moiety of his perſonal eftate, 
the queſtion, between the widow, and the 
nephew who was deviſee of the real eſtate, 
was, whether this debt ſhould be paid out 
of the real or perſonal aſſets? And it was re- 
folved, that the Fe eſtate TO be 
liable. | | 
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| And, although the peat be in the na- | Howel Vo 
Co Wl 48 b Price. Pre. 
ture 0 a We ſh mortgage, and there be no Ch. 477. 
certain time for redemption, yet, the rule is 
the ſame, as to the application of the aſſets. 


If a man make a ſettlement of his eſtates 
upon truſtees for performance of his will, 
and payment of debts and legacies, and, at 
the ſame time, make his will and thereby 
deviſe that the truſtees ſhall pay ſeveral le- 
gacies, and that the ſurplus ſhall go to the 
heir, and make his wife executrix, but does 
not expresfly deviſe the perſonal eſtate to 
her, The ſame rule applies as to the 
| diſtri- 
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diſtribution of the aſſets ; for, if there had 
been no executor named, the adminiſtrats; 
muſt have applied the perſonal eſtate in eaſe 

of the real, and an executor takes no more to 
pays Grey v. his 0294 uſe than an adminiſtrator. Thus, where 
4 8 R, having three ſons R. C. and F. and one 
297. daughter K. made a conveyance of the manor 
of G, to truſtees and their heirs to pay his debt; 
and legacies, and, ſubject thereto, for per 
formance of his will; and, at the ſame time, 
made his will, and, thereby, directed the 
truſtees to pay 2000 J. a piece to R. and C. 
60001, to K. his daughter, and the ſurplus 
to F. his heir; and alſo deviſed, that his 
three younger children R. C. and XK 
legatees, ſhould releaſe to his executrix 
all ſuch actions and demands, on his per- 
ſonal eſtate, as they ſhould have, and 
made his wife executrix, but gave her not, 
thereby, in terms, his perſonal eſtate. The 
queſtion was, whether the executrix ſhould 
be liable to the legacies of R. C. and K. 
in aid of F, the heir, who was to have the 
ſurplus of what ſhould riſe from the ſale of 
62 It was agreed ſhe muſt be liable as to 
the creditors; but, as to the younger child-| 
ren's legacies, it was inſiſted that there ought 
to be no aid in favour of F, the heir, for, 
when the legatees, were, by the will, to 
releaſe all demands, out of the perſonal 
eſtate, they could make no demand there- | 


upon; that this clauſe ſhewed the intent 


1 ! 


be diſcharged; that, therefore, the execu- 
trix ought to enjoy it free againſt thoſe lega- 


cies of which the teſtator diſcharged her, 


of i the teſtator, that the perſonal eſtate ſhould 


eſpecially, when he had otherwiſe provided! for 


their ſatisfaction; and the ſurplus to F, the 
heir, was, expresſly, after debts and legacies 
paid. But, it was argued on the other ſide, 


and reſolved by the court, that, regularly, the 


perſonal eſtate muſt go in aid of the heir; 
for an implied intent could not be permitted 
to alter the equitable general law. And 


the Lord Chancellor decreed, the perſonal 


eſtate to be accounted for in aid of the heir 


for what he ſhould be charged withal, not 


only as to the creditors, bat,” as to the le- 
gacies charged on Gofeld; namely, 2000 
. 6000 J. to the FOunger children. 


Although RE "% deviſed for payment 


ol debts and legacies, and the reſidue of the 


perſonal eſtate, after the debts and legacies 


paid, be given to the executrix generally, 
the perſonal eſtate muſt, notwithſtanding, 


be applied, as far as it will go, to the pay- 


ment of the debts, and the land charged no 
farther than is neceſſary to make up the 


Anonymous, 


2 Vent. 349. 


Noke Exr, 
= 


Medlicot vw. + 


Darby er al, 
3 Brown's 
Ca. Part.” 
2000 


deficiency : for, in this caſe, the intereſt of- 


the executor, in the perſonat aſſets, is the 


lame, whether he takes them by expreſs 


deviſe, or s the reſidue. 1 
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Meynell v. 
Howard. 

Pre. Ch. 61. 
Ibid. 477. 


Lemon v. 
Newnham. 


CEO 
Sc, if a man make a mortgage, and, 
afterwards, by his will, deviſe his Perſonal 


eſtate among his relations, the perſona 
_ eſtate muſt, nevertheleſs, be applied toward 


the diſcharge of the mortgage. 


But, however, here we are to obſerve, that 


although the perſonal eſtate be the proper 


fund out of which mortgages are to be paid 
off, yet, if the teſtator, directly, exempts it, 
it will be diſcharged thereby. 


Thus, where Sir William Lemon, poſſeſſed 
of a real and perſonal eſtate, the former in- 


cumbered by ſeveral mortgages of his an- 
ceſtors, made his will, in which was in- 


ſerted this particular clauſe. I deſire al 
« my debts may be diſcharged by my exe- 


« cutors, I mean thoſe only of my own con- 
« trafting, not thoſe beavier debts charge 
« by my family: and, after giving ſeveral 


| legacies, gave his perſonal eſtate to his mo- 


ther, whom he made executrix, deſiring her 


to pay all his juſt debts exa#ly ; the mother, 


after the making the will, bought in the | 
_ mortgages, which were aſſigned to her, and, 
for the payment of which, the ſon entered | 


into a covenant. He died in 1741, there 
having been no payment, or demand of, 


the preſent plaintiff and defendant L. and 


Pr incipal or intereſt for twenty years. In 


1744, the mother brought a bill againſ 


339 ] 
N, who were the co-heirs at law of her ſon, 
for payment of the mortgages, of elfe +6 
grecloſe. Afterwards, ſhe, dying, made 
[, one of the co-heirs, her executor, who 
got his name ſtruck out of the original, 
1nd, now, brought a bill of revivor againſt 


premiſes, and that, out of the money ariſ- 
ing thereby, the principal and intereſt due 
hould be paid by NV. the defendant, the 
plaintiff claiming by a double right, as exe- 


One queſtion was, out of what fund theſe 


held by Sir William Forteſcue, Maſter of the 


far, he had done fo? It had been inſiſted, that 


fund, it could not be diſcharged without 
particular words ; and that, therefore, though 


That was the general rule, but here there 


been ſaid, that, though there was this exemp- 
tion in the firſt clauſe, it was not in the 
. 5 


the other co-heir for a ſale of the mortgaged 


cutor of the mother, who ſtood in the place 
of the mortgagee, and as co- heir of her ſon. 


mortgages were to be paid? And it was 


Rolls, that the will, by which it was agreed, 
that he had a power to charge his real or 
perſonal eſtate with theſe mortgages, was the 
proper rule to go by, as far as it directed; 
ſo that the queſtion was, whether, and how 


| the perſonal eſtate, being the preper 
there was a direction for payment of the 
debts out of the real eſtate, that would not 
change the fund, but would only make 


good any deficiency of the perſonal eſtate. 


were expreſs words of exemption. It had 


latter, 
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Wainwright 
v. Benlowes. 
2 Vern. 718. 
„ 
Abr. 27 1. p. 

. 
Sc, Gilb. Eq. 
Rep. 128. 
e Se, Pre. Ch; 
„„ 


latter, where the teſtator directed all hi 


that one part of a will was not to be con- 


Feltham's 
Caſe. 
1 Lev. 203. 


upon it, and the eſtate made liable to them; 
for, in the former caſe, the perſonal eſtate 
will not be applied in eaſe of the real. 


paid, to go to the heir, but is deviſed away, 
As where B. deviſed his fee- farm rent to be 


e ſurplus ariſing from the ſale, after debts 
paid, to his brackets and willed his houſe- 
hold goods ſhould go along with his houſe, 
and Jevifes the reſt and reſidue of his per- 


cutrix: for, the overplus, in ſuch caſe, i 
deviſed, as a pecuniary legacy, and, not as 
real eſtate; and, then, the quantum of ſuch 


340 ] 


juſt debts to be paid exa?tly. In anſwer u an1 


which the court ſaid, it was a conſtant rule, 


ſtrued contradictory to another, if both 
would itand; and, when the teſtator had 
ſo particularly explained what he meant hy 


his debts, it would be hard to give it a y 
different conſtruttion. | : 
So, a diſtinction is to be taken, where | 
an eſtate is deviſed to be ſold for payment [ 


of debts, and where the debts are charged 


And the caſe is ſtill ſtronger, if the ſurplu 
ariſing from the ſale, is not, after the debt 


ſold for the payment of his debts, and gave 


ſonal eſtate to his ſiſter and made her exe- 


pecuniary legacy i is to be aſcertained accord- 
ing to the 1 intention of the teſtator, which can 


only be done, by taking the debts and lega- 


[ 
I 345: ] 
i out df the price and value of the lands: 
nd, therefore, it would alter the intention 


by way of exoneration. 


80, although, as between the heir and 
executor or reſiduary legatee, the perſonal 
will be liable to diſencumber the real 
eſtate, for the reaſons already aſſigned. Yet, 


prejudice ſimple contract- creditors, or gene- 


the real and perſonal eſtate, elect to take 
their ſecurity on the latter to eafe the heir, 


will not be benefited thereby to the diſad- 
vantage of the ſimple contract- creditors or 
legatees; ; but, they will be intitled to ſtand. 
in the room of the ſpecialty creditors, and 
to come upon the real eftate in as large 
an extent, as the per/onal efate | is diminiſhed 
by the demands of the latter. 


Th, heft We Aulier, ſeiſec in fes, 
having mortgaged land and given a ſtatute to 
the mortgagee to pay, &c. made his will 


deviſing 560 J. to his daughter, and then 


died; and the mortgagee took ſo much of tlie 


of the teſtator, to caſt in, the perſonal eſtate, 


this rule ceaſes, where it would operate to 


or, as the fund readieſt of acceſs, yet, he 


Lutkins v. 
Leigh. 
Ca. temp, 


Talbot 53. 


Inf! ra. 342. 


ral legatees. For, in ſuch caſes, if the 5 
creditors, whoſe demands attach both upon 


Anonymous. 


2 Ch. Ca. 
45 5 


perſonal eſtate in execution on the ſtatute, 
that, thereby, there were not ſufficient aſſets 
left to pay the legacy. The queſtion was, whe- 
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L. 34: ]; 
ther the daughter ſhould have relief aptinſ 
the heir, who had been exonerated Out of 


the perſonal eſtate, which was liable to the 
legacy? And it was decreed, that ſhe ſhould; 


for, where there are not aſſets to pay the 
ſimple contract- creditors, and the general 
legatees, the real eſtate ſhall be applied | in 
payment of che en debts. 


aid the wry now, is held to bs the fu 
in favour of a general legatee againſt the 


deviſee of a mortgaged eſtate. So where 


K, having mortgaged his freehold lands to 


A. for ſecuring 2500 f, made his will com- 


mencing with theſe words: ** As touching 
« my wordly eſtate, after payment of my 
debts and funeral charges, which [I wil 

to be firſt paid, 1 give my freehold 
c eſtate in Kent to my wife for life, charge. 


ec 


=. 


able with an annuity of 30. for life far 
« E;” and, after his wife's death, deviſed his 
ſaid freehold eſtate, ſo charged, to the three ) 


children of his ſiſters; and directed the reſ 


of his perſonal eſtate to be placed out at in- 


tereſt, the intereſt to be paid to his wiſe 


during her life, and, after her death, to be 


divided among the children; and alſo gave | 


his wife 1500 1, with a proyiſoe, that the 


deviſes and bequeſts in the will ſhould be 
accepted by the wife inſtead of dower, and 
in full ſatisfaction of her ſhare of the per- 
ſonal eſtate, The queſtion was, whether 


_ the 


1 33 ] 


the perſonal eſtate ſhould be applied in 
exoneration of the real, ſo as to defeat the 
pecuniary legacies, there not being, in 
that caſe, ſufficient to pay the 1500 /: and 
the court reſolved, that it ſhould not; for, 


the real eſtate, in this caſe, being deviſed 


way, gave the legatees rather a ſtronger 
claim than where they had to do with an 
heir at law; fince it was a long time before 
z deviſee could prevail with the court, to 
have the perſonal eſtate applied in exonera- 
tion of the real, as appeared from many 
ancient reports which diſtinguiſhed, in that 
caſe, between a deviſee and an heir at law; 


though, at laſt, the latter had prevailed 


where there was no damage done to a third 4 


= * teſtator deviſe his real eſtate 


ſpecifically to one, and then die leavi ng 


debts and legacies, and the creditors, who a, 


might come upon the real eſtate, come upon 


the perſonal ; if that be exhauſted, the gene- 


ral legatees cannot 'have recourſe to the 


real aſſets, for ſo much as the perſonal aſſets 
fall ſhort by payment of the debts; becauſe, 
a general legatee ow never Aal. e a 5 


eic one. 


And . in the oli . cu v. 
Burt, where 4, (ſeiſed in fee of freehold 


W and likewiſe of ſome nee lands 
| 2 4 N which 


Clifion *. 
Burt. 


1 Will. 678. ; 
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which he had not ſurrendered. to the ule of 
his will, and indebted by bond in which 
his heirs were bound,) made his will in 
1708, whereby he deviſed his freehold Lank 
to B. in fee, without charging them with any 
of his debts and legacies, and Save hi 
| copyhold lands to C. in fee, in truſt to ſel 
to pay his debts and legacies; and, having 
given a legacy of 500 J. to D. died, leaving 
E. his executor. D, the legatee of the $004, 
brought his bill 83 his legacy: upon which, 
Lord Harcourt decreed, that, as to ſo much 
of the perſonal eſtate as was exhauſted by the 
bond debt, the legatee of the 500 J. ſhould 
ſtand in the place of the bend creditor 

againſt the land, and that the freehold eſtat 
ſhould be liable, in default of perſonal ae 
to Pay; the legacy, 


From this - <= the deviſe of 5 73 free 
hold lands appealed 10 Lord Parker, in. 


fiſting, that, the 500 J. legacy being by the 
will charged on the copyhold eſtate, and 
that "Fi failing for want of a ſurrender, 
the freehold eſtate, which was expresſly de 


viſed to another perſon, ought not to be 


liable; and that the land, being /pecificall 


deviſed, was not chargeable with a genen 


Pecunſury "ry 


i And Lad Parke. having ke. time 0 
conſider of 405 reverſed that part of the de- 
5 N : Cree | 


fl. 3¹5 ] 


ected to the legacy; obſerving, firſt, that, 
chough equity would marſhal aſſets. in fa- 


tract creditor, yet, every deviſee of land was 
a ſpecific legatee, and, being ſo, ſhould not be 
broken 1n upon, or made to contribute 
towards a pecuniary legacy. Secondly, that 
it was a rule, that, if one gave a ſpecific le- 


allo a pecuniary legacy of 500 J, to B. and 
there were not aſſets to pay both, till, the 
make him contribute towards the pecunlary 


ſpecific legatee buy his legacy, againſt the 
manifeſt intention of the teſtator. Thirdly, 


contribute towar ds a pecuniary legacy, 
much leſs ſhould a ſpecific deviſee of lands, 
Fourthly, that if, in the principal caſe, the 


aſſets to pay the 500 I, ſtill, the ſpecific 


break in upon a ſpecific legatee of a term 3 


. " = } 5, 


favoured than a deviſe of à term, becauſe . 
it = 


re, 3 the freehold Se was ſub- 


your of a legatee as well as of a ſimple con- 
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gacy of a horſe, or of a diamond, to 4, and 
ſpecific legatee ſhould be preferred and have 
his whole legacy ; ; for, were the executor to 


legacy, this would be, pro tanto, to make ſuch 


that if a ſpecific perſonal legatee ſhould not 


teſtator had deviſed the 500 J. to A, and 4 
term of 500 years to B, without leaving 


* 


legatee of the leaſe ought to prevail, without 
contributing towards the pecuniary legacy; 
and, if ſuch pecuniary legatee ſhowld not 


a Fortiori, he ſhould not : diſappoint the will, 
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1 5 eſtate therewith. 
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it was with more difficulty that a count 
of equity, in any caſe, broke in upon, r 
Charged, a real eſtate. Fifthly, that thi 
caſe, where the teſtator had appointed a fund 
for the payment of the legacies, (viz.) theco. 
pyhold, was {till ſtronger, and, although that 
had failed for want of a ſurrender, the con. 
ſequence would be, that, the fund failing, 
the legacy mult fail alſo, Indeed, the bond. 
creditor might elect to have his debt out of 
the aſſets in the hands of the heir, or of the 
deviſee, but, in ſuch caſe, in general, the heit 
| or the deviſee ſhould have this relief ; (viz,) 
to ſtand in the place of the bond-creditar, | 

and reimburſe himſelf out of the perſonal | 
_ eſtate. Sixthly, but, though equity would 
thusmarſhal the application of aſſets, yet, it 
would not do this and thereby diſappoint the 
will of the teſtator by breaking in upon the 
deviſe of the freehold, which the teſtator did 
not intend to charge, but, on the contrary, 
ſhewed his deſign to charge che dal 


A deviſe of all ed ; real eftates is con- 
ſidered as a ſpecific deviſe; and, if both | 
the real and perſonal eſtate be ſpecifically | 
deviſed, they ſhall contribute, equally, in 
diſcharging debts by e and incum- 

n 


T hus, * one, foiled! in 5 of | ſome 


lands, and poſſeſſed of a leaſe for years in 
1 other 


- 


[ 39 ] 


«her lands, being indebted by ſpecialty. 


nd ſimple contract, made his will, arid, 
thereby, devHed a rent-charge of 40 J. a year, 
aut of the leaſe for years, to one grandſon, 


bequeathed the leaſe itſelf to another grand- 
ſon, and gave all his lands, in fee, to A. and 


his heirs; none of his deviſees were his heirs 
at law, and the will was made after the ſta- 
tute of fraudulent deviſes ; there being a 


deficiency of aſſets to pay debts, the queſtion 


was, whether they ſhould be charged on the 
real or leaſehold eſtate? And it was deereed, 
firſt, that a deviſe of a rent-charge, out of 
a term, was, as much, a ſpecific legacy, as 
if it had been of the term itſelf. © Secondly, 


that the deviſe of a term for years, was, as 


much, a ſpecific deviſe, as a deviſe of lands 
in fee: wherefore, each being equa/ly ſpe- 


cific deviſes, it would, in this caſe, be 
an equal diſappointment of the teſtator's 


intent, to defeat either by ſubjecting it to 
the teſtator debts. Thirdly, that, ſince 
the ſtatute of fraudulent deviſes, lands in 


fee were equally ſubject to debts, by {pecialty, 
in the hands of the deviſee, as leaſes, in 
the hands of the executor or legatce, were, 


at common law, to debts by ſimple con- 


tract. So that, to prevent the diſappoint- 
ment of the teſtator's intent, the court 


thought it Afonable, that the deviſee of 
the fee ſimple e ſtate, and the deviſees of the 
leaſe and annuity, ſhould, each, contribute 
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to the debts by ſpecialty, in proportion th 

the value of their reſpective premifes ; hy 

that, as to the debts by ſimple contract, 

there ſhould not be enough, over and aboye, 

to pay them, they muſt fall upon che teak 
hold en only. 


We muſt here remark the diftinftic 
between the laſt caſe, which was a deviſe 
of all the teſtator's lands in fee to A, and 
the caſe, of a deviſe to A. of all the ri of a 
teftator's lands; for, the latter would hay 
been a reſiduary, not a ſpecific deviſe. The 
reaſon appears to me to be, that, the latter 

deviſe doth not convey to. the deviſee 2 
certain fixed property, capable. 6f being 
aſcertained, immediately, upon the will being 
conſummate, that is, upon the death of the 

teſtator, as the former deviſe does; but, 

the quantum of the deviſe remains uncertain 
until a liquidation by the heir and executor; 
and therefore, the perſon, taking thereby, 
cannot come in until the debts by ſpecialty, 
or otherwiſe, have been a out Ms He Lig 
tor's eſtates, „ ADB 


| Where the aefcerir' is broke, _ dhe ber 
at law made to take by (pg? he will 
be conſidered as a NI . 


| Herne v. 42 1 a: white. one, ſeifed | in 9 Jenni 
on, in Hands, OP * to children whom 


be 
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deviſed his lands to his eldeſt ſon. in tail; 
he eldeſt ſon, being alſo executor, paid the 
bonds with the perſonal eſtate ; the legatees 
brought a bill to be let into the real eſtate 


paid out of the land. But although the court 
aamitted, that, if the lands had deſcended, 
the legatees might have been relieved in 


this manner, yet, ſince the teſtator had 


deviſed them, it was reſolved, they ought 


e had otherwiſe provided for before, and 


in the place of the bond-creditors, and be 


to be exempted ; for, it was as much the 


teſtator's intention, that the deviſee ſhould 


have this land, as that, the others mould 


have the legacies. 


If the chattels real of the mortgagor be 


ſpecifically deviſed, the heir ſhall not come 


thereupon, to be exonerated from a eee | 


upon the real eſkate. e e 


Thus, 1 1 ſeiſed in fee of a real 
eſtate, which he had mortgaged for 500 2 
and poſſeſſed of a legſebold, deviſed the 


former to his eldeſt ſon in fee, and gave ; 
the latter to his wife, and then died, leaving 


debts, which would exhauſt all his perſonal 


Oneal v. 
Mead. 
1 Will. 693. 


effects except the leaſehold given to his 


wife. The queſtion was, whether, there be- 


ing (as uſual,) a covenant to pay the mort- 


gage money, the leaſehold premiſes, deviſed 


to the wite, OWE: be liable to diſcharge 


the % 
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"EF 7 
the mortgage. And the Maſter of the Rolls, 
after taking time to conſider of it, and 
being attended with precedents, decreed, 
that, as the teſtator had charged his real eſtate | 
by this mortgage, and, on the other hand, 
ſpecifically bequeathed the leaſehold to his 
wife, the heir ſhould not diſappoint ber 
legacy by laying the mortgage debt upon it, 

adlãzds he might have done, had it not been 
Sir Peter ſpecifically deviſed : and, that, though the 
Goame's caſe mortgage premiſes were alſo ſpec:fically given | 


cited in the | 5 | 
principal to the heir, yet, in this caſe, he to whom ! 
caſe, they were thus deviſed, muſt take them | 
cum onere, as probably chey were intended 
to pais. 


— 


Even money may be galt deviſe | 
but, then, it muſt be under ſuch circum- | 
ſtances of locality, and in ſuch a ſituation, | 
that the legatee may identify it, and ſay 
that he hath a right to that very maney in ſpecit: 

for, it is of the eſſence of a ſpecific legacy), 
that, by the aſſent of the executors, the pro- 
perty in the identical thing, will immediately | 
veſt, and not remain flutuating until the 
arrangement of the teſtator's affairs ; for, if 


that be neceſſary, it is no ſpecific legacy. 


> att W hus, where the teſtatrix deviſed 400). | 
Brace. to the plaintiff S. to be paid to him owt | 
1 a of 500 J, ſecured by a ftatute &c. by 2 and 


ſaid to be in 
Chance. made the defendant B. her executor. On a | 
8 „ bill 


L 35 ] 
bill vrought by $: againſt B, for payment of Sed guær. 
re money, the queſtion was, whether this where, for not 


was a7 ſpecific legacy! 7 And i it was h eld 928 = : mrs 
be; and decreed, to be 50 to the plaintiff. 


So, where I $, . money ſecured Lord Caſlle- 
to him by bond, in the names of AX. a0 8. in 209. 


nuct for himſelf, deviſed it; the 1 £950 ee 


held, that the deviſe of this ſum of money 1Eq. Ca. 
was a peeps legacy. Abr. 298. z. 
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80 white: the teſtator, having deviſed Burridge v. 
1400 1, to be laid out, by his executors, in 1 0 
the purchaſe of annuities in the exchequer 8. 0. Seinb. 
for ninety-nine years term, to be enjoyed 28. pb: 
by his wife for her life, ſhe releaſing her dow- _ 
er, and, after her deceaſe, to go equally to 
his two daughters, bequeathed a thouſand 
pounds a- piece to the latter, and died leaving 
little more aſſets than would pay the 3400 


the court held, that the legacy of 34007. was 
ſpecific, for, it muſt be taken as a deviſe of an 
annuity, and, e was a | a ſpecific legacy. 
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But, here we muſt 1 that the deviſe, 
of the perſonal- eſtate, muſt be clear, certain, 
and exactly defined, not looſe and equivocal; 
or, it will not operate ſo as to alter the or- 
dinary courſe of applying aſſets; an infrac- 

tion upon which, the courts view with a 
Jealous eye, and never permit, but where the 
zatention of the RO; (who hath : an ab- 


ſolute 


NS r p 


Hinton v. 
Pinke. 

1 Will. 539. 
Sc. Swinb. 
29. | 


4 priate them otherwiſe, Is clearly erpreſſe, 
or, neceſaril . 


and, inter alia, gave 1500}, to her eldeſt fon, | 


in fee, and to grant a rent charge of col pe 
annum thereout to his daughter. the plaintiff 
M. the wife of H, for her ſeparate uſe, but, 

that if her eldeſt ſon ſhould refuſe or neglet 


this rent-charge, then, he ſhould have but 


1000. ſhould be laid out, as far as it would 


was, whether the 1500 J. was a z ſpecific le. 


 infiſted, that it was; becauſe, it was ordered 
to be laid out in land, and, conſequently, | 
was to be taken as a deviſe of land, by 
which means it was become a ſpecific deviſe. 
But Lord Parker held otherwiſe; for, 


taken as land, the queſtion would be, what 
the legacy was, or how much ſhould be 
laid out in land? The legatee of the 1 5ool. | 
could not ſay ſhe had a right to it iy ſpec; 
Vas it poſſible, ſuppoſing, there had been, | 
in the . caſe, 15004, of the teſtators 


3 352 1 


ſolute power over his property,) to appro. 


Therefore, where the teſtatrix, by her 
will, bequeathed ſeveral pecuniary leg acies, 


in truſt to lay it out in a purchaſe of lands 


to lay out 1500 J. in a purchaſe and to grant 
500 J. of the money, and the remaining 


go, in the purchaſe of an annuity, for the 
ſeparate uſe of the daughter ; the queſtion | 


oacy ? And, on the part of the plaintiff, it was 


admitting the 15007. legacy ſhould be 


| money ö 


Be 
money, laid upon the table, that the plaintiff, 
money, in ſperie ? If not, then, it was no ſpe- 


cific legacy. But, his Lordſhip obſerved 
that, the will faying, that, in caſe of the 


the legatee, cold ſay, the had a right to this 


fon's refuſing or neglecting to make this 


putchaſe, then, he was to have but 5007, of the 
1500 J. legacy, and the daughter the remaining 
10001, therefore his Lordſhip took the daugh- 
ter to be a general legatee for 1000 J. 


Lord Parker, in- the laſt caſe, faid, TER | 


though he could not come into the reſolution 


of Lord Cowper | in the caſe of Burridge v. 
Bradyl, yet, if it were inſiſted upon, he 


had ſuch a regard for the precedent, as 


Supra. 351. 


cited, that he would ſee the decretal 2 8 3 my 


but this was not . 


enen chere is eiu a dear and 


evident diſtinction between theſe caſes ; for, 


in the laſt caſe, the teſtator hath not fixed 
upon any certain diſtinct money, which, from 

its locality, might be ſpecifically aſcertained 
to belong to the legatee, and the ſum, directed 
to be laid out, is Huctuating, and, is rather de- 
ſeriptive of the quantity of the legacy, than, of 


the thing itſelf; in which caſe, even a deviſe 


of lands would not be ſpecific, as was held, 


in Wilkinſon's caſe, There, P, ſeiſed . 
lands and houſes in fee; by his will, deviſed 


— . 


Wilkinſon. 
2 Ch. Ca. | 


lands, in fee, of one hundred per annum, to _ 
4 to be ſet out by his 3 and alſo 
A " BE. Scl. 
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5000 J. to one kinſman, and 3000 J. to ano- 
ther, and then died. The executor ſet ou 
to A. lands as of the value of 1001, 50 
annum, that were worth more, and, thereby, 
the lands and houſes left, were not ſufficient 
to pay the other legatees. On this they ex. 
hibited a bill, to avoid the ſetting out of the 
lands, the defence to which, was, that the 
deviſe of the lands was a ſpecific legacy; 
but, the Lord Chancellor decreed, that it 
oY was not a ſpecific legacy, but, quantitatic, 
Supra. 351. But, in the caſe of Burridge v. Braqhl, the 
decertviſe was clear and deciſive, as to the ſum 
to be laid out, which was not to fluctuate 
upon any ſubſequent event ; and, being to 
be inveſted in the purchaſe of an annuity, 
immediately, on the death of the teſtator, 
might be conſidered, by the court, (who | 
take that as done, Which ought to be done,) s 
an annuity a#ually deviſed. Beſides, it 
would, in this caſe, have been irreconcile- | 
able with the intent of the teſtator, to have 
given the daughters part of the 45001, in | 
præſenti, when the teſtator had expregh 
deviſed the annuity, to be bought with it, 
equally between them: n tie 4 death of 
the mother“ 


| Hawes . Soß het . e * by 4 vil | 
Warner. 200 
; rs, mentioned, that he computed that the ſurp 


Sc. 1 Brown's Of his perſonal eſtate, his debts and fune- 
Ca: Par). 
210. 


. ral expences being.” thereout firſt paid, 
py would 


356 1 

old amount unto 38000; and, then, diſ- . bs. 

tributed the © 800). in ſeveral pecuniary Jez Ca. Abr. 
493. Ca. 

gacies amongſt his. grand- children, and willed 552. Ca. 4 

that, if his perſonal eſtate fell chort, they 1 4. 

hould” abate 1 in proportion ; but, that if the 9. 335 8. * 

ſaid ſurplus amounted to more, ſuch ſurplus 442. Ca. 5. 

ould go 'to his. faid grand- children, 1 in the 

ſame: Proportiops as he had deviſed the 

88000. and, by the ſame will, deviſed to | 

N. and 7, two other of his grand- children, 

ſeveral houſes and warehouſes then mort- 

gaged for 1400“. the queſtion was, whether 

the mortgage ſhould be paid out of the 

perſonal eſtate, for, if fo, the ſurplus would | 

not amount to 5800 I, as the teſtator -.\ 

computed i it? And it was reſolved, that the 

deviſe, not being of | 58001. certain, but, 

of the ſurplus aber his debts and funeral 

paid, which he computed at that ſum, if he 


was miſtaken i in his computation, that would 


"4 


not. ouſt. the deviſee of his equity ; 5 for, it 
being mentioned, that he computed the 
furplus. would be 5800). after debts and 
funeral paid, which implied that he intended 5 
his debts, of which the. debt by mortgage 
was one, ſhould be paid. out of the Perſonal 


cſtate, | it muſt be o decreed. 


* 


A1 the N Mee the eſtate, by 

with the incumbrances thereupon, yet, if See 
# there be 1 no other words, ſhewing his 1 inten- / 

tion to exonerate the Perſonal eftate from 5 


A "8. Payment 


iy, 


| Serle v. 
St. Eloy. 
2 Will. 386. 


muſt be firſt *Pplice. to diſcharge it. 


[ 356 


payment of the mortgage · money, that fund 


Thus, where one, ſeiſed in fee of lands 
that were in mortgage, and, likewiſe, ſeiſed 
in fee of other lands, deviſed his lands to 
S. at her age of twenty-one, ſubject tothe 
incumbrances that were thereupon; and 
ordered, that the rents and profits of the 
premiſes, ſhould, during the infancy of his 


aid grand-daughter, be paid to her father 


for her ſole uſe, and deviſed other lands to | 
truſtees, in truſt, to pay the teſtator's debts, 
It was inſiſted that, the lands, in G, being 
deviſed ſubje& to the incumbrances there- | 
upon, the deviſee muſt take them cum onere, | 
and be contented to pay off the mortgage. But 
the court held, that the deviſe of the ; eſtate, | 
ſubject to the incumbrances thereon, was no 


more than what would have heen implied, for, 


the teſtator could not deviſe it otherwiſe: but, 


when the teſtator deviſed other lands, to pay 
his debts, this muſt be intended all his 


debts, and, conſequently, the debt, by mort- 


gage, was part of thoſe debts, which were 
to be paid off out of the money, ariſing by 
ſale of the truſt- eſtate, ; 


Aud; if than appear, upon, the * of 
a will, a clear intention, in the teſtator, to 
give lands mortgaged, free from the incum- 
brance thereupon, even the real Lee de- 
2 e * I 


Az 


ra 1. 
ended updn the heir, hall be e in 
diſcharge thereof. 


Thus, in the caſe of Galton v. Hancock, 
where the defendant's late huſband, being 


ſeiſed in fee of an eſtate and having bor- 


rowed a ſum of money, gave a bond for it, 
dated May 12th 1724, anda mortgage for 
the ſame ſum, on the 1 zth June following, 
and, on the 11th December 1728, made his 
will, by which he deviſed the eſtate in fee, 


Galton v. 
Hancock. 


2 Atk. 424. 


which he had thus mortgaged, and alſo an 


eſtate for three lives, to the defendant, his 
wife, and made her ſole executrix. In 1734, 


the teſtator purchaſed one molety of the re- 
verſion in fee of the leaſebold eftate; and the 
other moiety in 1737, and died ſoon after 
without making any alteration in his will. 
The bill was. brought by the plaintiff, the 


heir at law, to have the deeds and writings 


of the leaſehold. eſtate, the reverſion in fee 


of which was purchaſed by the teſtator after 
making his will, and for an account of the 
perſonal eſtate ;_ the plaintiff inſiſting, that 
the eſtate. deſcended was not liable ro pay 
the mortgage, and endeavouring to throw 
the butthen upon the defendant, to be diſ- 
charged out of the perſonal aſſets, and, if thoſe. 


ſhould be deficient, out of the eſtate deviſ- 


ed to her. For the defendant, it was ar- 
gued, that, if the perſonal eſtate *was not 


fufticienr to Pay the mortgage, ihe eſtate, 


A a 3 0 deſcended 
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1 438 3] 
deſcended upon the plaintiff, ſhould mak 
up the deficiency, and that the eſtate:deyir. 
ed to her ſhould not be affected, while the 
real aſſets were ſufficient. On the finſt hear. 
ing of the cauſe; the Lord Chaneellor ob- 
ſerved, that, i it having been admitted: that the 
purchaſing the reverſion; ' after making the 
will, was clearly a revocation pro tenth, the 
main queſtion was, whether, where à teil 
eſtate was deviſed with an incumbrance, and 
another deſcended upon the heir, the deviſee 
was intitled to have the eſtate exonerated? 
And his Lordſhip was of opinion, that the de- 

viſce was not ſo intitled, dan dent of equity 
But, this cauſe coming on again, open 1.3 
rehearing, it was argued for the plaintiff, that, 
here was no creditor before the court, and, 
therefore, the caſe came naked, and ſimpy 
on the proper equity between a deviſte and 
an heir at law; that, the deviſed eſtate vu 
liable in two capacities; firſt, as it was fub- | 
ject to the mortgage; ſecondly," under the 
ſtatute of fraudulent deviſes ; that, there 
were, many caſes where the turn of the ſcale 
was given to an heir at law, for the ſake of 
the heir at law, bur, it had not been ſhewn, 
that equity had taken the burthen from 
the beres fattus, where the ſcale was, equal, 
and, thrown.it upon the hares u naths; that, 
they. conſidered it in too narrow a VIEW, 
without reflecting how, the will had given 
| itz 


1 


1 359 "ER 


it atid whatwere the clevarnſtahces; Thus, if it 
appeared 1t was the teſtator's intention that the 
deviſee ſhould take it unencumbered; there 
was an end of the queſtion; that, it was 
impoſſible that the teſtator could intend 
he ſhould take it diſencumbered, for, he 
ſaid, © after all my juſt debts are ſatisfied, 
then, I give to my wiſe, this eſtate, ” which 
words ſhewed, ſhe was to pay the debts in the 
fit place; afterwards, by another independant 
clauſe, he gave her all other eſtates real 
and perſonal; that, it was clear, from the 
words, that it was the intent of the teſtator 
to give it, ſubject to this burden, and the 
law charged it in a double capacity; and, 
therefore, it would be abſurd to diſcharge 
it, contrary to the intention, and contrary to 
the effect of the law, vide the caſe of Har- 
rington v. Lee Sel. Ca. Ch. in Lord King's 
time 39 ; that, he, that knew he had -given Quare where, 0 
her all, ſubject to his debts, could not but f* e 3 
know, that this eſtate was equally ſubject, Ke e ; 
as the law had made it ſo ; that, the deviſee 
vas ſubject here by the particular intention, 
the heir, only, by a remote operation. of 
law; that, the ſtatute of fraudulent . deviſes 
was not applicable to the preſent caſe, be- 
cauſe the ſtatute had no lien, .upon debrs 
ariſing from the contract of the parties, but, 
Wahn en wu e of a weinor. 5 


| : 


1 a 4. N 2 1 | After 


/ 


l [ $360 ] 4 
After Lord Hardwicke had taken a twelve. 
months time to conſider the caſe, he LY 
judgment. His Lordſhip ſaid, the prin. 
cipal queſtion was, whether the FW 2uvte 1 
was intitled to have the mortgage upon the 
lands, deviſed to her under the will of her: 
huſband, exonerated out of the real aſſets. 
deſcended upon the plaintiff, the heir of 
the teſtator ? This would depend upon two 
more particular queſtians ; firſt, whether 
there were any words, in the will, to throw 
this upon the heir at law? Secondly, -whe- | 
ther, according to, or, in conſequence of, 
thoſe rules which had been eſtabliſhed in 
_ equity, the defendant ſhauld prevail, to 
have the mortgage, on the eſtate deviſed to 
her, exonerated out of the real aſſetz, de. 
D ſeended on the plaintiff. 


i The teſtator, in his will, far-ovt with a 
defire, that all his debts might be paid in 
the firft place, and concluded with a gene- 
ral reſiduary deviſe to the defendant, whom 
he made his executrix. On the part of the | 
plaintiff, it had been inſiſted, that the intro- 
ductory clauſe in the will, was ſufficient to 
charge the defendant with the incumbrance 
upon the eſtate deviſed to her, and, that 
fhe ought to take it cum onere. Sa he 
thought it would have been, with regard to 
creditors, but it was not ſufficient to fix the 
onus or burthen upon the legatee, or, to 


make 
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make a variation, with regard to the diffe- 
rent funds out of which the debts were to 
be paid, or, to tranſpoſe the order in which 
the funds were to be applied for that pur- 
pole ; for, theſe clauſes, in wills, had re- 
teived ſuch a conſtruction, merely, for the 
aid and aſſiſtance. of creditors, that they 
might not loſe their Juſt debts, 


: As to part Ge rea! ſtates, deviſed to 
the wife, the will was clearly revoked, and 
muſt be taken as if they never had been 
deviſed ; his Lordſhip meant thoſe which 
were only pur autre vie, at the making of 
the will, and the inheritance of which was 
purchaſed in, by the teſtator, afterwards. 
But, it would found extremely harſh, in a 
court of equity, if he ſhould ſtrain to charge 
the deviſee with this debt, and, by that 
means, leſſen, even the eſtate which re- 
mained to her, under the will, when, clearly, 
the intention of the teſtator was, to give 
her the whole, and totally to diſinherit 
the heir. 


The ſecond queſtion was a new one, and 
was never before brought in judgment; 
his Lordſhip would conſider it in two 
lights: firſt, how it would have ſtood, in caſe 
this had been a general debt, by bond or 
covenant, wherein the heir had been bound, 
Z Vithqut any wee to ſecure it; ſe 
condly, 


1 


condly, whether the e d wh would, in this 
caſe, make uy difference. 0 
| There were two periods of time which 
would be material; how 1t would have been 
at common law, before the ſtatute of frau- 
dulent deviſes, and how, ſince; at com- 
mon law the deviſee was not liable to the 
demand, becauſe, the deſcent was broke 
the rule of equity, before the ſtatute, did 
not differ from the rule of law, unleſs there 
were ſome Particular circumſtances in the 
caſe, This court had often been attempt. 
ing, before the ſtatute, to make a deviſe 
liable to ſpecialty debts, but was not able 
to come at it, which was the occaſion of 
: the ſtatute. 


The heir, before the Ralo wodld hee 
had the benefit of the perſonal eſtate, in 
that court, in eaſe of the real; but, if there 
was no perſonal eſtate, the heir could hare | 
no relief, not fo much 3, 2 contribution 
a from the deviſee. 
; The next queſtion v was, upon the opera. 
tion of the ſtatute, abſtracted from the mort- 
gage in this caſe. By force of the ſtatute, 
the deviſee was made liable, at law, and the 
action muſt be brought, jointly, againſt the 
heir and deviſee ; what judgment was to be 


. entered up i in this caſe? It had been n. 
by 
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by the defendant's counſel, that, there ought 
to be two diſtinct judgments; ; namely firſt, 
that the Heir ſhould make ſatisfaction, and, 
| if le had not ſufficient aſſets, ben, that the 
deviſe ſhould do it. But there had been ng 
precedent of any judgment, in this action, 
cited in ſupport of this; but, then, it had 
been ſaid, that the only reaſon why the 
ſtatute directed the heir and deviſee to be 
joined 1 in the action,) was, becauſe, if the heir 
had not aſſets enough, then judgment might 
be entered againſt the deviſee. But this was 
not concluſive, for, his Lordſhip took the 
proviſo, in the act, to be introduced for 
the benefit of the creditors, merely, without 
any regard either to the heir or deviſee; for, 
the enabling clauſe intitled the creditor to a 
new formed writ, and to bring a new action, 
otherwiſe, there might have been a colluſion, 
between the deri and heir at law, to play 
off the will, or not, juſt as it ſhould ſuit them 
beſt; therefore, it was a neceſſary and wiſe 
proviſion of the act, to join the heir and 
deviſee i in the action, t. to ſecure the creditor 
at all eyents. | . 8 
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His Lordlbip ſaid, he had directed 5 


the ſolicitors, on both fides, to earch for 
precedents of Judgments, - at common law, 


on this ſtatute, but they had not been able 
to find any; the reaſon muſt be, that the 
Proceedings i in this court were more. expedi- 
tious, for, here, they might have a fale 
directed, 
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directed, as they had both heir and excutar 
before the court. 


There were three printed cafes upon this 
action, one in Chif's Entries 243, another in 
Lilly's Entries 145, (Which was a bettet 
book,) viz, the caſe of Fo/eph v. duke and 
dutches of Hamilton, in the exchequer, bit, 
no plea or judgment were mentioned; the 
third was in Lilly's Entries 529. 7 Ann, but 
there likewiſe was no plea or judgment, or 
any entry of it in the office. In all theſe 
precedents, the writ charged the heir 1 in the 
debet and the detinet, and ſo it was, in all 
actions againſt co-heirs. According to the 
| known rules at law, the judgment muſt 

follow the writ and count, therefore, his lord- | 
| ſhip concluded, the judgment, here, muſt be 
of both, and referred to 3 Co. 13, 14, where, 
the reaſon for a judgment againſt both the 
heirs, is * ſer forth, 


There was . autres Which 
was, that, from the nature and form of the 
judgment itſelf, there could not be two 

diſtinct judgments ; vide Plow. 433. Doty 
V. Pepe, where there was a precedent of a 

judgment at large againſt ca-heirs, The 
lands deſcended were to be delivered to the | 
| creditor, upon the execution, at a certain 
annual value, until his debt was ſatisfied; 


if ſo, when could the ſecond judgment take 
= place? 


Ii 1 
place? For, you could never ſay, that this | 
might not be ſatisfied out of the real aſſets 
of the heir, ſince the judgment was for the 
creditor to hold, quou/ſque debitum ſatisfactum 
flerit. What was the rule in equity? Why, 
in caſe of a debt by ſpecialty, that the perſon- 
al afſets ſhould be firſt applied, and zf, defici- 
ent, then the heir ſhould be charged for aſſets 
deſcended. His Lordſhip likewiſe ſaid, that Gawler . 
no caſe had been cited at the bar, but there Wage. - 
was one which had ſome reſemblance, viz. ea 
Gawler v. Wade. It was ſaid there, by 
Lord Cowper,, that it was the act of parlia- 
ment made this aſſets in the deviſee's hands, 
and, that requiring the heir to be made a 
defendant, you muſt follow the remedy 
therein preſcribed, and this bill in equity, 
was, as an action at law; but, Lord Cowper 
faid nothing, as to a contribution between 5 
the heir and deviſee. There were two caſes 
in which this point had been determined; 
namely, Saville v. Saville before Lord King, 
and Lord. Conway's caſe. He would add 
another caſe, viz. Pill v. Raymond, January 
27, 1734. before Lord Talbot. There, a 
new bill was brought, after a long courſe of 
proceedings, to have ſatisfaction out of 
aſſets deſcended upon the heir at law; and, 
if that ſhould, be deficient, then, an account 
was to be taken of the deviſed eſtate ; which 
ſhewed his Lordſhip's opinion, as to the order 
in which the aſſets were to be marſhalled, 
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He took i 15 that the notion of contriby. 
tion, in the caſe of Gawler v. Wade, Was 


not well. founded ; for, it was only ſtarted 


by counſel, but was not 9 pee by. any 
authority. * 


The fatute of fraudulent deviſes Was 
made, merely, for the ſake of creditors, and 
not at all in favour of heirs at law. The 
enacting clauſe made wills void, againſt ſuch 
creditors, but left the law, as it was before, 
with regard to heirs. In this caſe, it would 
be contrary to the plain intention of the tel. 
tator to make the. deviſee, the wife, liable 
to the debt, ſo that ſhe ſhould, in whole, 
15 in part, be defeated of her legacy. 


The ſecond queſtion was, whether, 1 
being a mortgage upon this eſtate deviſed 
to the defendant, the wife, would make any 
alteration ? It muſt be admitted, that this 
was a debt by ſpecialty, and that the land 
was only regarded as a pledge or ſecurity for 
the money, in this court. 


The mortgagee might take his tried) 
ed: againſt the executor or againſt the 
heir „at ky election ; but, it muſt likewiſe be 


admitted, that this election of the mortgagee 
would not determine, which fund ought pro- 


perly to be charged, or N che right, 45 
to thoſe funds. 


1 1 


[ 36% 1 


This Was determined originally i in fayour 
of the heir, for theſe reaſons ; becauſe, the 
heir was in the ſeat of the anceſtor, and, 


whilſt the ancient tenures ſubſiſted, was 


obliged to perform the ſervices. ; 
The firſt executions were fri facias, and 
koart facias, which affected chattels, only, 
but did not take the land; and ſo tender 


were they anciently of landed eſtates, that, 


even in the caſe of the crown, if the goods 


and chattels of the king's debtor were ſuf- 


fcient (and ſo could be made appear to 


the ſheriff,) whereupon he might levy the 


king's debt, then, ought not the ſheriff to have 


extended the lands and tenements of the debt- 


or, or, of his heir. And lord Cote, in Harbert's 


caſe 126, gave the reaſon why the lands of 


the king's debtor were liable to the king's 
execution; namely, becauſe, ** beſaurus regi ＋ 


I, 


ef pacts vinculum, et bellorum nervi; and, 


therefore, the law gave the king full remedy 
for it. He might have added other" reaſon, 


why this judgment was in favour of the heir; 


dia, becauſe, otherwiſe, it muſt have been 


2 Inſt, 13, f 
R 


againſt the perſon of the heir, and %ig was 


to diſcharge and expnerate his peri ſon. 


Het it was that his- court gepped in, 


and founded an equity upon it, by dir ecting 


the perſonal eſtate to be firſt applied, in favour 
of an heir; and, they were not tied down to 


the 


\ 


Ch. Ca. 271, 


Hayes v. 
Hayes. 

1 Ch. Ca: 
$33: 
Due, if this 


| MT caſe. 
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the rules at law, becauſe, this court could 


bring both heir and executor before them, 
at the ſame time. 


Corniſh v. Mow; was the laſt caſe, where 
the court refuſed to apply i it, in favour of au 
heres fafius ; this was in the time of my 


Lord Nottingham, indeed, but, he believed 


1t was determined by the Maſter of the 


Rolls, or, ſome judge fitting for his Lordſhip, 
becauſe Lord Notting bam had determined it 
expresſly, contrary in a caſe before, which 
was the firſt caſe, where a heres falius had 


this determined in his favour, viz, that per- 


ſonal affets ſhould be applied in exoneratinn 


but, this was in the caſe of an heres fau; 


of the whole real eſtate, The firſt caſe, 
where it was determined, in favour of a de- 


viſee of part of the real eſtate, only, was the 


caſe of Pockley v. Pockley. He need not 


mention any more caſes, for the opinion of 


that great man, Lord Nottingham, had been 


0 followed ever ſince. 


By the will, in the eſtar cſs; the Jand 
was given to the wife, the deviſee, which | 


muſt mean, effeually; for, if given ſubject 


to the mortgage, the whole benefit would | 


be drawn from the deviſee,, and the will ren- 


- dered ineffectual. 


; exonerated, ſuppoſe there were ſimple con- 


Now: if the deviſee was intitled to be 


frat 


[ 869 } 
tract creditors, and a ſpecialty creditor, (as 
the mortgagee in this caſe was,) exhauſted 
the perſonal aſſets; had not the ſimple con- 
tract creditor an equity to ſtand in his place, 
ind to come upon the real aſſets; and was 
not that tun conſtant courſe of the court? 85 


It was agreeable, likewiſe, to the reaſon 
and equity of the ſtatute againſt fraudulent 
deviſes, which left i it in full force, againſt the 
heir at law. 


In this laſt place, his Lordſhip thought this 
opinion would co-incide, intirely, with the 
intention of the teſtator, 


Here. e the eg of the moſt 
weight, on the part of the plaintiff; namely, ; 
that this was plainly an eſtate deviſed with a 
lien upon it, which ſhewed, that the teſtator 
meant ſhe ſhould take it cum onere; ſo that, 
at leaſt, it might be ſaid, in favour of the 
plaintiff, there was intention againſt inten- 
tion. But, if an inference ſhould be drawn, 
from a teſtator's mortgaging particular 
lands and deviſing them ſo mortgaged, that 
he intended theſe lands ſhould be liable, in the 
hands of the deviſee, to this burden, that 
would equally hold againſt perſonal aſſets 
being firſt applied; and it was the conſtant 
direction of the court, that the mortgaged 
eſtate ſhould be conſidered, only, as a pledge 
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for money; but, as to the p proper application 
of the funds for payment of that debt, it 


was left, juſt, as it was before. 


It was equal to the creditors to go firſ 


againſt the /ands deviſed; and, if the coun 


would, in that caſe, conſtrue it in favour of 
the deviſee againft the heif at law, when, by 
circuity, the ſimple contract creditors ſtood 


in the place of the ſpecialty creditors ; then, | 
what reaſon could be aſſigned, why the de- 
viſee ſhould not have the benefit, 1 | 


againſt the heir : at r lag. 


The caſe of Cliſton v. Burt proved, that 


even general pecuniary legatees were to 


be preferred to an heir at law ; much more | 


then, ought a ſpecific deviſee of land ; and 


this too, was analogous to the rule of law; | 
for, every deviſee was in nature of a put- | 


chaſor: and ſo it was laid down in Harbert's | 


caſe 3 Co. 126. viz, that the heir ſhould 


not have contribution againſt any purchaſor, 
although, in rei veritate, the purchaſor came | 
to the land without any valuable conſider- 


ation; for, the conſideration of the purchaſe 
was not material, in n ſuch Cale.” 


In he an * Lordſhip had bk to 


be made for precedents, 5 was but one, 
which reſembled this caſe, and that, indeed, 
Supra, f 356. came Fey nears Coe. ) Serle v. St. Eh. 


His 


37 1 


His Lordſhip, having done with the caſes, 
id, he ſhould now take notice of the ob- 
ſervations of the counſel, on both ſides. 


The firſt obſervation was, on the part of 


the plaintiff, that this doctrine would extend 
to level all deviſes; for, according to this 
rule, if a teſtator ſhould have mortgages 


upon different eſtates for different ſums, and 


deviſed thoſe eſtates to different perſons, a 
deviſee of the eſtate * which had the largeſt 
mortgage upon it, and was leaſt in value, 
would be intitled to come upon other de- 
viſees, for a contribution; but, this was 
not warranted by the caſe of Carter v. Bar- 
urdiſtun. 


The other obſervation was, on the part of 
the defendant ; namely, that, if ſhe was not 
intitled to have the eſtate, deſcended, applied 
to diſcharge the mortgage, it would have this 
conſequence z. that if the mortgagee ſhould 
bring his action againſt the heir, and re- 
cover, which he might certainly do, the 


heir would then be intitled, in that court, 
to have ſatisfaction againſt the land deviſed, 


as originally ſubje& to the mortgage; and 


this was rightly argued, for, it was admitted, 
that the election of the creditor would not 


determine what ſhould be, ultimately, the 
fund which ſhould be charged. It would 
be a moſt abſurd conſequence, if the beir 
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| at 1 ſhould, in this caſe, draw away, 
from the deviſe, the benefit which the tes. 


tator meant to give her, by this devife, by 
making her bear the burthen, contrary to 


the teſtator's intention, and, at the ſame 
time, take beneficially himſelf, when the 
teſtator, clearly, intended, to give away the 


whole from him. 


Theſe were the reaſons which induced his 


Lordſhip to alter his opinion. He might, at 
firſt, be influenced by the appearance of 
hardſhip in this caſe on the part of the heir; 


but, the rule of a court of equity, in mar- 


ſhalling aſſets, was of great conſequence 
to the practice of the court, and ought to 


countervail any arguments of hardſhip to 


particular perſons: beſides, upon mature 


. deliberation, he did not think the caſe of the 
heir at law ſo. hard as he did at firſt; be- 
cauſe, it was not the intention of the teſtator, 
that the heir ſhould take any part of his 
eſtate, and, it was a mere accident that threw 


a part upon him, (viz. ) the ignorance of 


the teſtator, that it was neceſſary, after 


purchaſing in the. fee of theſe eſtates pur 
antre vie, to relpubliſn his will, to make 
them paſs to the defendant, the widow. 


The former decree was Sy reverſed 
n as to o this . 0 925 


And ders we mist remarks chat even 2 
perſonal covenant to pay mortgage money; 


. U E 1 | 

vill not make the perſonal aſſets of the co- 
venantor liable, in equity, for it, where the 
money was originally advanced to another 


perſon, and not to the covenantor; for, 


the court will always take into conſideration 0 

whoſe debt it is, and make the perſonal 
eſtate, benefited by the loan, liable! in the 
firſt inſtance, and, not the ſecurity. 


Thus, where Sir Edward Bagot married the 
daughter and heir of Sir Thomas Wag ſtaff, and, 


for raiſing part of Miſs Wagſtaſf's portion, 
Sir Thomas mortgaged part of his eſtate for 


3500 I, and then died, leaving lady Bagot 
his daughter and heir. Lady Bagot, after- 


Bagot v. 
Oughton. 
1 Will. 347. 


wards, joined with her huſband, Sir Edward, 


in a deed and fine, whereby, ſhe ſettled her 
eſtate on her huſband and herſelf, and the 


heirs male of the body of her huſband. The 


mortgagee wanting his money, Sir Edward 


joined in an aſſignment of the mortgage, 


and covenanted that he or his wife, or one 


of them, would pay it. Then Sir Edward 


died, leaving Sir Walter his ſon by his wife: 


his lady, afterwards, married with the defen- 
dant colonel Oughton and died. And the 


queſtion being, whether, by reaſon of the 


covenant from Sir Edward Bagot for the 


payment of this 3500 J, mortgage money, 


his perſonal eſtate ſhould be liable to pay the 
_ fame? It was held that this covenant by Sir 


Edward, would not make his perſonal eſtate | 
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liable to go in eaſe of the mortgaged pre. 
miſes ; for, the debt being originally Fir 
Thomas Wagſtaff”s, and continuing to be ſo, 
the covenant, upon transferring, was, only, 
as an additional ſecurity for the ſatisfaction 
of the lender, and, not intended to alter the 
nature of the debt. : 


And the law will be the ſame if money 

be borrowed, on mortgage, by virtue of a 

power to charge an eſtate ; for, in ſuch caſe, | 

Evelyn 8. the heir takes the land cum onere. There 

1 gor. fore, where George Evelyn, the defendant's 

: father, and grandfather to the plaintiffs, had 

three ſons, John, George, and the defendant, I 

Edward Frelyn. George the father, (being 

tenant for life remainder to his eldeſt fon 

Jobn, in tail male, of part of the premiſes,) 

together with his eldeſt ſon John, on the 20 

Ofober 1698, by deed and recovery, ſettled | 

certain eſtates in ſtrict ſettlement, with a a 

power to George the father, by deed or will, 

to charge, by leaſe, mortgage, or otherwiſe, 

the premiſes limited to himſelf for life, with 

= | railing, or paying any ſum, not exceeding 

. 6000 J. George the father, in purſuance of 

the power, mortgaged part of the ſaid land 

for 1500 1, for the term of 1000 years. This 
mortgage, afterwards, by meſne aſſignments, 

became veſted in Sir Thomas Pope Blunt, with 

a a covenant, from George Evelyn the ſon, for 


payment of the mortgage money, and, on 
{ot 


1 

he ſame aſſignment, Sir Thomas, the mort- 
gagee, covenanted to re- aſſign to George Eve- 
yn, the ſon. Afterwards George Evelyn, the 
father, died; then, John Evelyn, the eldeſt ſon, 
died without iſſue: upon which, George, the 
{cond fon, entered upon the premiſes com; 
priſed in the ſettlement, and died inteſtate, 
Las the defendant Mary his widow and 
three daughters. Then, Edward Evelyn and 
his ſon, (the next remainder-man in tail,) 
inſtituted a fuit againſt Mrs. Evelyn, the 
mother, (afterwards married to governor 
Bobun,) being the adminiſtratrix of her for- 
mer huſband, George Evelyn, praying, that 
the perſonal eſtate of her late huſband ſhould 
be applied towards paying off the mort- 
gage of 1 cool, and, in exoneration of the 
real eftate. But, it was held by the Lord 
Chancellor, aſſiſted by the Lord Chief Juſ- 
tice Raymond, and the Maſter of the Rolls, 
that the perſonal eſtate of the ſon fhould 
not be applied to pay off this mortgage, 
made by the father : becauſe, the charge 
was made by the father, in purſuance of 
the power contained in the fettlement; and, 
as he had ſuch power, the defendant, Edward, 
muſt be contented to take fuch land cam 
onere: and, notwithſtanding that the ſon 
did, afterwards, on the alignment to Sir 
Thomas Blunt, covenant to pay the mort- 
gage money, yet, fince the land was the 
original debtor, this covenant from the ſon 

„„ * - was 


Earl and 
counteſs of 
Coventry. 
2 Will. 222. 


carl directed his ſteward to look over the 


land holder, in truth, enters into ſuch cove. 


to diſcharge it; and, the money raiſed, does 
not increaſe his perſonal eſtate, but, is to exo- 
nerate the reſt of the real eſtate. And, there. 


of Sir Strenſbam Maſters (the earl being 
a jointure of lands, not exceeding 500 1, per 


venanted, in conſideration of the intended | 


Foo J. per annum on his wife for her join- 


| covenant, * the jointure of land being 


[ 376 ] 
would be conſidered, only, as a ſecurity fo 
1 land. 


The ground of theſe determinations ; is, 
that, in ſuch caſes, the covenant is conſider. 
ed, in equity, as a mere collateral ſecurity 
not to. be reſorted to, unleſs the principal 
ſecurity, which is the land, fails. For, the 


nant, relying upon the lands enabling him 


fore, in the caſe of the earl and counteſs of 
Coventry, where Gilbert, the late earl of C- 
ventry, on his marriage with the daughter 


but tenant for life, with a power of making 
annum, on any wife he ſhould marry,) co- 


marriage, that he, or his heirs, would, after 
the marriage, according to the power given 
him by his father's will, or otherwiſe, ſettle | 


ture; and, it being in proof, that the late 


rent-rolls for a fit part of the eſtate to 
make good the jointure, and that, afterwards, 
the jointure-deed. was ingroſſed, but not 
executed; though. this depended, only, on a 


e 


19 


e chief thing in view; the decree was, that 
he land ſhould be ſettled, and the covenant 
wot made * out of the perſonal ate. 


15 ſo, in the caſe of Edwards and . 
un, though the wife's jointure and the 
daughter's portion were ſecured by articles, 


nent; yet, thoſe articles being to ſettle 
lands, and the covenantor leaving lands ſuf- 


ticular lands were agreed to be ſettled, and, 


upon thoſe lands. ID oy 


which were never compleated by a ſettle- 


conſequently, that the covenant was a lien 


Freeman v. 
Edwards. 
Ibid, 435. 


ficient to anſwer them, it was decreed, that 
the daughter's portion ſhould be raiſed out 
of the lands, and that the perſonal eſtate of 
Mr. Freeman, the covenantor, ſhould not be 
plied in exoneration thereof. But it is 
o be obſerved that, in the latter caſe, par- 
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5 Abk. 154. 


Stapleton v. 
Conway. 
3 Atk. 727. 


ment of any principal money, to be leut 


mortgages, where more than 5 per cent. s 


gagee rakes Oy that ſum. 


might be paid; and that a covenant, in fuch I 


C & P. XIII. 


Of the »ayment of Inter 
of Money lent on Moy 


age, &c. „ * 8 


Y the RO tits; 4. 2. 6. 36 1 9 
all bonds and affurances for the pay. 


upon uſury, whereupon there ſhall be te. 
ſerved, or, faken, above five pounds in 
the hundred pr a Nee are declared vital 
void. 


8 


* 


Upon this clauſe of the ſtatute, not only 


reſerved, will be void, but alſo mortgages, | 
drawn only for 5 per cent. if the mon. 


It is ſaid to have been held 10 Tod | 
Hardwick, that if a contract were made is 
England for a mortgage of a plantation in 
the Weſt-Indies, no more than legal intereſt 


mortgage, for payment of eight per cl, 


intereſt would be within the ſtatute of uſvr}, 
not. 


1 
withſtanding this were the rate of intereſt, 
here the lands lay. 


But now this point 1s ſettled, by the 
4 Geo. 3. c. 79. J. 2. whereby it is enacted, 
that none of his majeſty's ſubjects, in Great 
© Britain, ſhall be ſubject or liable to any of 
the penalties or forfeitures, inflicted by the 


0 fide lent on any mortgage, &c. of lands 


" executed in Great Britain, fo as the intereſt, 


© the rate of ſix Pounds for one hundred 
* pounds for a year,” 


But, the Aris of Queen Anne has no 
retroſpe&t to contracts made previous there- 
to, for they may carry intereſt according to 
the intereſt allowed on agreements, at the 
time the debr was contradted. * 


A distinction 1 made in Chancery, be- 
tween an agreement, that the intereſt ſhall 
de raiſed if not punctually paid, and, for 


abatement thereof upon punctual payment. 
For, in the former caſe, it is conſidered as a 
penalty, which the courts of equity will re- 
lieve againſt; but, in the latter, as a con- 


Grion, which muſt ve: ſtrictly adhered to: 


- 


ein the colonies or plantations in the Ve- 
© Indies, the ſecurities for which are made and 


6 ſo to be received or taken, do not exceed 


« 12 Ann, by receiving or taking intereſt for 
©2ny ſum or ſums of r money realty and bond 


Walker v. 


Penry. 
2 Vern. 42. 


78. 145. 
8. C. 1 Eq. 
Ca. Abr. 288. 


Sc. (Cont. 


Pre. Ch. 50. 


; Burroughs 


1374, 137 3« 


e 


— 
— 


t 
x 
| 
1 
li 
1 
1 


1 j 
N 
4 
* 
"ny 
Yu} 
" 
1 
l 
lt 
100 
" 
f 
4 U 
© 
4 
Wit 
i} 
17 
f it 
( n 
i 
$1; 
Fl 
"WR 
8] 
) 
4 
15 
4 
Fi 4 
35 
ee 
WH 
F908 
in 
AMR 
oh 
0 » 
4 ah! 
14 
in 
Bal tt 
! " 
HERE 
bo 1 1 
1 
1 01 
Will 
4 h if 
bw 
WR 
hu 
i JR 
1 
Ws Ny 
a 10 
1 1 
! I 17 
MING 
in 
16. v7 
Wh”. 
1 
5 
1 
i 
* 
n= 
145 
WA 
11 
is 
1 
I. 
. 
q'f way 
VER 
De 
15 148 
11 
e 
Wl Nl 
wt 
TE! f 
"REL 
Mh 
N * 
wt! 
ly, 
l 
1 
[ WW 
80 
BURGER 
1 % 
* if ' 
ee 
x 
1 
1 * 
7 
141 ö 
Wt 
10198 
588 
PH} 
MY.” 
A 
: i 15 
. 
1 
[ 13 
RIF 
14 ; 
. 
: 1 N 
8 
AP 
Wheel 
wy. 
1 
23's 
* 
1 
1 
e 
* 
\t W's 
BR 1, 
N 
N 
n 
7 
hi 
tan 
KR 
14 * 
1 
Wor 
47 + 
My." 
: L wir 
. 
15 A 
5 * 
"= 
7 
137 Ls 
+ LM 
8 
1 
1 + q 
fl tc 
TER 
rub 
11 Mi 
1348 
7h 1. 
* 
"1 4 
. L 
4 
45 
: 


— — 


＋ 2 


— 


: - — = — — — — = => _ 
N 1 | 1 WM DTS N . 5 — 1 2 3 — REES. SS — — = _— S IE Frog nn, ... IS ono EE „ — — =, 
5 - r =, 2 2 . r ——— 2 5 9-7 By 205 . : — 2 . — — 2 7 2 — — — — — * = = — n= | —= - —— = 7 — . ER 7 = : — 
— — — 5 CSE SS SD — — = * n SDA . — IC —— — — 2 n 8 — - FEES Os * &= => . —ꝛ—— — —— — . r =  "K=-" id : — „ — 
———_ ——— = .. ͤ Eg nr te on Bee — — 5 — 2 2 — a oo ͤ . Ee oboe wy re ee IS IE EEE = 1 — — : - ; .. ere £5 E > - ing ern Hon Se - : 3 —_ — 2 ———— 2 = === : - — — Oy 
br — : . —— = A e „FFFPCTTTTTTTTTbTCT0T0T Ks "FEE . I . Er FEE LEES = - _ 8 3 "Fa 7 A——C—cmnmn_ nz. . == "8 _ nn nn — > a 
" wi ES TIES FI 2 —— 2 N — 2 — — NE Gn ei ponds — — 23 5 — 2 i - e DIED —— 45 AE AIRS. a: £5 — = > — — STRESS 2 * 2 — r 3 * , c 1 TD 2 — 3 = == 227 x EE 2 1 1 __— == — x . = 2 + 3 ob: n OO” — * » —— SS 
—_— GE — 8 Iz”, 758 - Xx. rr * > - — _-_— wy ro ye 1 i F 9 — hs * — > 9. == — 3 — — — IRE * * Mo ne —— — — — EZ Es Ex L2 ID So pes + 0 — - — — IX ST — — 
—— * r 8 —— C rr HEADED: * 8 OO 2 2 BY. & FIN . . — = 3 ES ELE bo: — 3 233 — a FR Es S i — — — —— — 2. 2 — = — = - — 2 _ — 
f N e - n 5 9 er- r * x Lo ans ee + pF 2 5 — 6 . > = — — — — 2 2 —— 2 _ = BY 
— 2 2 —— — en R 7 ag; - T4 RE On I3- . ec Dt A 8” 8 —— E - _ 
2 5 2 c - F . 2 — = l 


— 
4 IN. As. I 
EF 
* — 
= — 
SE 


— SIE ax Rr onion 
— = - 
= 4 Re 
2 — - 2 — 4 
* 2 - rs 2 
_ — 2 2 2 
9 ” me þ 
= ” 2 1 
n b 36 DEE 2 
S Et „%ũ%ͤͤ —r—ã: KF ET 2.2 CalES 2. 2 ES 


lief, in equity, after the day of Payment 


Jory v. ng 
Pre. Ch. 160. 
Barnard 481. 
Nichols v. 
Maynard. 

3 Atk. Rep. 
320. 


nalties, yet, this was not ſo, for the mort- 
gagee might have refuſed to lend his money 
under 6 per cent. | 


Strode v. 
Parker. 
2 Vern. 316. 
HFolles . 
| Wyre. 

2 Vern. 289. 
Nichols . | 


Maynard. 
3 Atk. 520. 


ney at 6 per cent. but agreed in the deed 


paying the money within the time, the 


61. per cent? And it was held, by the court 
that intereſt muſt be paid at ſix : for, though} 


gage, the intereſt, by the deed, was to be 
per cent. per ann. payable half yearly, and, 
10s, per cent. per ann. for increaſe of intereſt. 
queſtion was, after what rate it ſhould be 
And it was decreed to be computed at the | 


the intereſt was to be increaſed, if not paid 


1 380 I: : 


in which caſe, the debtor cannot have te. 


elapſed ; becauſe, the abatement is to be 
upon a condition, which is not performeg, 


Thus where, (before the reduction of in. 
tereſt to 5 per cent.) a mortgagee lent mo- 


that, if the money was paid within three 
months after it became due, he would ac- 


cept of 5 per cent. The mortgagor not 


queſtion was, whether he ſhould pay 5]. or 


relief was given againſt unreaſonable pe- 


But 1 on a bill to forecloſe a mort- 
if not paid by the ſpace of two months after 
the time of payment, hen, to be raiſed to a. 
The intereſt being run oreatly i in arrear, the 
computed, on redemption of the mortgage! 
rate of 5 per cent. per ann. only :. for, where 


. 


1 381 1 


at the day, that was but in the nature of 4 
penalty, and relievable 1 in equity. 


But, it Fay that if there be a covenant. 


for payment of the additional one per cent. 
the court will not relieve againſt it. 


Thus, where money was lent on mort- 
gage at 5 per cent, and the mortgagor 
covenanted to pay 6 per cent. if he made 
default in payment of intereſt for the ſpace 
of ſixty days after the time of payment; 
the court decreed, that, from default made, 


the mortgagor ſhould pay 6 per cent : for, 


that this covenant was the agreement of the 
parties, and not to be relieved againſt as a 
penalty. Quere, if ſuch covenant mult not 
be by a ſeparate deed, though I ſhould think, 
that would make no as 


And, if an Is be. given by the. 
mortgagee, ſuch agreement will be good 
to raiſe the intereſt, upon the ground. of for- 
bearance ; ſuch additional intereſt not being 
conſidered, in that caſe, as a penalty, but, 
as a liquidated ſatisfaction fixed and agreed 
upon by the parties. So where a mortgage 
vas given, in Ireland, to truſtees, by way 


Marquis of 


HFalifax vv. 


Higgens. 
2 Vern. 1 34. 


Pre. Ch. 161. 
Vid. Ho- 
ward v. 
Harris. 


Supra. 18. 
98. 99. 


Burton er a]. 


v. Slattery. 
3 Brown's. 


Parl, Ca, 68, 


of ſecuring debts to creditors, . and no mo- 


| ney actually paſſed, but the ſun nominally: 


lent was to bepaid by inſtalments; an ggree - 


ment that the intereſt of thoſe ſumwſhould. 


riſe 
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or within three weeks after, from five to 


mitting the account, deſiring forbearance, and 


tional one per cent, reſerved, as a ſatisfaction; 
ſaying, that though the proviſo, 5 obliging | 


and therefore to be relieved againſt, if, only 

a a very ſhort lapſe had happened; yet, it 

2 might not be relievable againſt in caſe of 
a long arrear of intereſt; and, that if no 
i reſervation of 6 per cent. had been made, 
and a great arrear of intereſt had incur- 

red, the court, on ſuch a promiſe, in writ- 
ing, to make a ſatisfaction. for forbearance, 
would have given the mortgagee ſome 
allowance in * N „ 


mortgagee bad, originally, made himſelf judge 

| what recompence he ſhould have, in caſe 
dhe agreement for payment of intereſt was 
I not * and the nn. had acqui- 


1 382 J 
riſe, on non-payment, at the time appointed 


eight per cent, was held good, upon an ap. 
peal to the Houſe of Lords. 


And, in a ſimilar caſe, where a long ar- 
rear of intereſt had accrued, and the mort- 
gagee had ſent an account thereof to the 
mortgagor, who returned an anſwer, ad. 


1 — b_y_—_— — 2232 — 


promiſing to make ſatisfaction for the ſame. 
Lord Chancellor Parker, allowed the addi. 


the party to pay 6 per cent, was generally 
looked upon as a penalty, and, in terroren, | 


We muſts e in 1 * * he 


oo 


L 383 1 


ed durein; and, therefore, there would 


have been no aue in the court inter- 
fering to auger: it. 6 


* . IS, * 


4 


Ie i is a _ and courſe & the: court of Morley 5. 


Chancery, on reference to a_ Maſter to ſtate 
an account” upon 4 mortgage, that all mo- 


ney paid as ſurety, ſhall be reckoned as 


Elwis, 


2 Keb. 376, 


principal money from the time of payment, 


bag intereſt, allowed hows he 71 - 1 3. noni 


* 


So, Hkewife: the LN is, he: if the 


mortgagee aſſign the mortgage, with the 
concurrence of the mortgagor, all money, 
really pald by the aſſignee that was due to 


the mortgagee, ſhall be conſidered prin- 
cipal, and that the aſſignee ſhall have in- 


tereſt upon the intereſt ben due, and paid by 


lim, as well as, e "the RW _ 


ally lent. I... ve 8 


Butz it is thats, if 1 e TG N 
not paid the money, and the aſſignment be 


only colourable, in order to N * mort- 


gagor with e ago W 
„ . F, F 


The account betoden "Rl Mortgages EA 


WC will not bop mam RR. 41h 


Te Ing upon che aſſignment of a 


weg gen the debt was Rated. between the 


1 „„ W 


Smith v. 


Pemberton. 
2 Ch. Ca. 
67, 68. 


- Ibid, 258, 


1 Vern.1 69. 


2 Vern. 1 59; 
Bacon. Abr. 


658. 


* 


Ibid 68. 
L Eq. Ca. 
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1 Vern, 168. 
Infra. 


| thereto, that Was ane by the court. 


Aſhenhurſt 


Vs James. | 


3 Atk. 271. 


Porter v. 
Hubbart. 
3 Rep. Ch. 
1 


Earl of Mac- | 


clesfield. v. | 


1 Vern. 168. 


Supra. 383. 


Porter v. 
, Hubbart. 
2 Ch. Rep. 
86. 


Ny the Houſe of Lords; „ becauſe, the e executor 


the co-heirs that were looked upon to have 


muſt take it only upon the meg terms wh 


gage had been aſſigned to F, one point was; 
whether, there being great arrears due at | 
the time of the aſſignment, which were | 
paid by F, the money paid for intereſt, ber 


was never made principal, in ſuch caſe, 
unleſs the mortgagor had joined in the aſ- 


bart was cited, where, in a like caſe, it was 
decreed, that intereſt ſhould be reckoned | 


l 384 J 
mortgagor, the mortgagee, Fr ſome of 


a right to the redemption ; it was inſiſted, 
that this ought to conclude the mortgagor, 
as a ſtated account: but he, being no p party 


But, here we muſt particularly remark 
that an aſſignment; to give title to intereſt 
on ingrreft, muſt be made with the concur- 
rence of the mortgagor: for, where it is 
aſſigned without his aſſent, the aſſignee 


the en 
Thus, where the ; bill was to have the 

redemption of a mortgage of the manors of | 

B. and &, in the county of C, which mort- 


in arrear, ſhould be reckoned principal as 
to him, and carry intereſt with it? And, it 
was inſiſted, for the mortgagor, that intereſt | 


ſignment; and the caſe of Porter and Hub- 


principal but, the decree was reverſed in | 


of 


of the mortgagor was no party. But, the 
Lord Keeper ſaid, that precedent could not 
weigh much with him, he was of counſel 
therein, and it was hard in all its circum- 
ſtances. For, although he thought it rea- 


ſonable, that the intereſt paid upon the 


aſſignment ſhould be reckoned principal, 
yet, he would not now make a new prece- 
dent. However, his Lordſhip directed the 
defendant's counſel to ſearch for precedents, 
and ſaid, that, if they could find any one, 
he would follow it in this caſe; but no ſuch 
precedent . be found. 


This rule Ad of diftin8tions, in par- 


ticular circumſtances, 


Thus, where creditors procure a decree 
for ſale. of an eſtate before a Maſter, and 
one, by conſent of all parties intitled to the 


eſtate (being confirmed the beſt bidder by 
authority of the court, all the incumbran- 


cers agreeing he ſhall be purchafor,) takes 
an aſſignment of all incumbrances, in 


this cale, he will be a creditor of the mort- 
gagor for the whole ſum, as well what he 
paid for intereſt due, as, for principal, 
together with intereſt upon the intereſt, their 
conſent being the ſame thing, as if they 


had been made pen to che aſſi gnment. 


Atenkors | 


D. James. 
3 Atk. 271, 
Supra. 334. 
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Ch. Ca. 
258. 


Gladman v. 
Henchman. 


2 Vern. 135. 


Hill. 1690, 


before Eaſter term in the 26th and 27th Car. 


[ 386 J 
It is ſaid, that, in Hilary vacation, a little 


2. the Lord Keeper declared it ſhould be 
the rule, that a mortgagee, on his mort- 


gage being forfeited, ſhould have intereſt 
for his intereſt. 


So, where a mortgage was made, in June 
1678, for 450. principal money, payable 
at the end of five years, and intereſt in the 
mean time half yearly; and, about two 
months before the five years were expired, the 
mortgagee, (no intereſt having been paid,) 
aſſigned the mortgage to the defendant in 


_ conſideration of 560/. being fo much due for 
principal and intereſt; the queſtion was, 
whether the intereſt then due ſhould carry 


intereſt? It was objected, that the mort- 


gagee ought not to have aſſigned until 
the five years were expired; ſed non allo- 
catur, for the mortgage was forfeited long 
before, by non-payment of the intereſt ; and 


the 560/. was decreed to be paid, with in- 


tereſt, from the time of the aſſignment. 


= 


But this rule, if ever made, ſeems to 


have been laid aſide foon afterwards ; for, 


Procter Y. 
Cooper. 
"Phe, Ch. 110. 


Trin. 1700 


where G, in 1641, made a mortgage in fee 
of lands worth about 307. per ann. to C. 


to ſecure goo]; in 1652, the mortgagee 


took poſſeſſion, and, in 1660, deviſed the 
lands to A; in 1680 (which was five years after 


1 387 J 


the rule above mentioned is ſaid to have 
been made) the deviſee brought a bill to 
forecloſe. The wife of the mortgagor had 


recovered a third part, as dower, againſt 


the mortgagee, ſo that the profits did not 


anſwer the intereſt of the money, which 
was then 8 per cent. and there had been 
infancies on the plaintiff's part for ſeveral 


The Maſter of the Rolls decreed the 


years. 


plaintiff to redeem, and pay 87. per cent. only, 


that being then legal intereſt; and ſaid, 
that, though the profits were not ſufficient 
to anſwer the intereſt, yet, the arrears could 


not carry intereſt, although the coſts and 


charges muſt. 


A Maſter's report, computing intereſt, 
makes that intereſt, principal, and to carry 
intereſt; for, a report is as the judgment 
of the court and appoints a day for the 


payment, ts, on intereſt to that day; 


Bacon . 
Clerk. 


Sc. Pre, Ch. 
zoo. 
. 


Abr. 530. 9. 


and the party's diſobedience to the court, in 
not complying with the time of payment, 


ought to N him to interelt. 


But, the report muſt be confirmed; for, 
where 4, the defendant, inſifted, that 800. 


was owing to him, and, upon the Maſter's 
report, only 1801. appeared due; the court 


ordered intereſt for that ſum, from the 


453. 480. 

Kelly v. | 
Lord Bellew. 
1 Brown's 
Parl. Ca. 202. 


Ibid. 506. 


time of an. the report abſolute, and 
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Overſeers e, 


Harris. 


1 


Attorney becau til mee n 
OY before; becauſe,” un en, it was not 


Iſlington any liquidated ſum. | 


al. 1 Will. Rep. 376. 7. 2 Eq. Ca. Abr. 530. | 
And, although the report be confirmed, 


yet, if the ſuit be for a ſale, and not to 
forecloſe, intereſt ſhall not carry intereſt, if 
there be other mortgagees, and bond « cre- 
ditors, parties thereto. 


3 T hus, where the plaintiff, a mortgagee, 


3 Atk. 722. brought a bill, in conjunction with ſeveral 
Wi bond creditors, againſt the heir at law of the 
mortgagor, for a ſale of the mortgaged | 
premiſes, and had a decree accordingly, 
with a direction to pay the mortgagee his | 
principal and intereſt, in the firſt place: 
the Maſter made a report of a ſtated ſum 
due, which was confirmed the mortgagce 
then moved, that the Maſter might com- 
pute ſubſequent intereſt and coſts upon the 
ſum reported due. There was not near 
enough ariſing from the ſale, to pay the 
ſecond mortgagee and the bond creditors. 
The reſt of the creditors and the mortgagor 
oppoſed this motion, and endeavoured to 
ſhew a difference between the preſent bill 
and a bill of forecloſure, inſiſting, that, in 
the latter, the court directs the Maſter to 
allow ſubſequent intereſt upon the ſum re- 
ported due, becauſe, it is a compenſation to 
the mortgagee for being kept out of his 
money, 91 the courts allowing time to the 
„ 5 mortgagor 


[89] 

mortgagor to redeem; but, that here a ſale 
was directed in the firſt inſtance, and the 
intereſt of the other creditors were con- 
cerned: therefore, it would be hard to give 
intereſt upon intereſt in favour of one 
creditor, to the prejudice of the reſt. And 
the Lord Chancellor allowed the diſtine- 


tion, ſaying, that it would be rather too 
much to give ſuch an advantage to the mort- 


gagee over the reſt of the creditors, eſpe- 
cially, as the mortgage carried 5 per cent. 


and propoſed to the counſel, that, from the 
time of the Maſter's report being confirmed, 
it ſhould carry only 4 per cent. in which the 


Pane acquieſced. 


Is Sens in general, that an account, 
(though before a Maſter,) againſt an in- 
fant, on a bill to torecloſe, ſhall not carry 


intereſt on intereſt, 


So, upon 4 l being brought, that an 


infant might redeem a mortgage, or be 


forecloſed ; upon the hearing, it was de- 


creed to an account, and that the infant 


ſhould pay what was reported due, unleſs | 
he ſhewed cauſe to 'the contrary, within fix 
months, after he became of age. A report 


was made, and confirmed, of 26001. due; 


and upon a ſubſequent order being made, : 
# compute | Intereſt from the report, the 


0 * 2 Lord 
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Edwards er al. 
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2 Brown's 


Par. Ca. 55. 


Vin, vol. 12, 
p. 113. Ca. 
7. 


Lord Keeper doubted, whether intereſt 
ouggnht to be allowed for the intereſt, 


And 1 ſhould apprehend, that, in fuch 


fant; becauſe, one ground, upon which the 
way of inflicting puniſhment on the mort. 
gagor for non- performance of his contrad, 
the court indulges him with the privilege 


namely, his preſumed incapacity in the 
management of his affairs, which diſcharges 


or penalty inflicted on the ground of, ne- 


like imbecillity, which induces the court 
to indulge him with an opportunity of ſhew- 


or other decree charging his eſtate, likewiſe 


[399 ] 


caſe, generally ſpeaking, intereſt upon in- 
tereſt ought not be allowed againſt an in- 


court turn the intereſt into principal, is, by 
which motive ought not to operate againſt 
an infant, For, the ſame reafon, on which 


of ſhewing cauſe, after he comes of age, 


him from any conſequences incurred by, | 
gligence, operates equally againſt loading 
him with compound intereſt upon an ac- 
count, when it may be preſumed, that the 


ing cauſe againſt a decree of forecloſure, 


_ occaſions the non-payment of the intereſt, 


Et vid, the caſe of Sir . e v. 
ws Aſton, 1 


| And if the decree were, that, on non- 
payment of what ſhould be reported due, 
the infant ſhould be forecloſed, unleſs cauſe. 

mem 


( 397 ] 

hewn to the contrary within ſix months 
xc. the caſè would be, itill ſtronger, againſt 
allowing intereſt upon intereſt. Firſt, be- 
cauſe, by ſuch decree, the mortgagee has 
the penalty which he-annexed to the non- 
performance of the contract by the mort- 
gagor, namely, the eſtate diſcharged from the 
condition. Secondly, becauſe, one ground, 
upon which the court turns the intereſt 
into principal, is, as a recompence to the 
mortgagee for the delay he receives, by reaſon 
of the indulgence given, by the court, to the 
mortgagor, in allowing time for redemp- 
tion; which reaſon does not apply here, as, 
in the caſe of an infant, the forecloſure 
takes place immediately, but ſubject to be 
opened, within ſix months after he attains 
his age, if the infant's defence be miſtaken, 
or there be any irregularity on the part of 
the mortgagee. —- 


But, here, we muſt remark an exception 
to this rule, as to infants, where an account 
and report are taken and made, in a cauſe, 
wherein an infant is plaintiff; for, there, the 
ſum will bear intereſt from the foot of the 
account; nothing being more certain, or 
eſtabliſhed, than, that a minor is bound and 
concluded thereby, unleſs he ſhew fraud, or 
error to his prejudice; for, it would be not 
only inequitable, but unreaſonable, to take 
from ſuch defendant the benefit of making 


Badham v. 
Odell an 
infant and 
Fitzmaurice 
his guar 
dian. 


4 Brown's 


Parl. C2, 
447+ 


into by the infant, and, thereby, to ſub. 
Jet him to the difficulty and expence of 


| [ 392 ] 
uſe of thoſe procedings, which he is forced 


taking 2 new account. 


So, where Thomas. Odell, an infant, to 
whom the equity of redemption of a mort- 
gage, for years, deſcended on the death of 
his father, (who had exhibited his bill, in 
the court of exchequer in /relend, againſt the 


mortgagee and his aſſignee to redeem the 


premiſes, and for an account of the money 
due on the mortgage,) filed his bill of re- 
vivor; the cauſe was heard, and the &ourt 
decreed, thatit ſhould be referred to the re- 
membrancer to ſtate and ſettle an account, 
who made his report, that 188 2/. 185. was 
due for principal and intereſt, which, there 
being no objections made, or exceptions taken 


thereto, was abſolutely confirmed. And the 


cauſe coming on for further hearing, it 


was decreed, that, upon the mortgagor's 


paying the ſum of 18831. 185. lo reported 


due, with interef for the ſame from the time 
of the report being confirmed abſolute, the 


premiſes ſhould be re-conveyed, and all | 
bonds and ſecurities delivered BP): 


PD TR he Odell neglecting to pay * 


money reported due, or any intereſt for the 
ſame, the mortgagee, who had likewiſe had 
Aa ſuit depending, filed an amended and 


ſu pplemental 


[ 393. by 


ſopplemental pill, in order to have the be- 
refit of the decree, by. a fale or abſolute 
forecloſure z. and, therein, in regard the 
account of what was due, on the fad mort 
gage, had been ſtated in the former cauſe, 
prayed to have the benefit thereof, and that 
the account ſhould be taken, in his preſent 
ſuit, on the foot of the 1970 or decree 
made 1 in the * ſuit. 


To this bill 2 put 10 l. anſwer, and 
neee amongſt other things, admitted 
the former report, decrees and proceed- 
ings z but inſiſted, that, apprehending he was 
much aggrieved by thoſe proceedings, he 
choſe to have his bill, upon which the ſaid« 
decrees were made, diſmiſſed, rather than 
ſubmit thereto. Afterwards, the cauſe came 
on to be heard, when the court declared, 
they were of opinion, that the defendant, 
the minor, was not to be concluded by the 
account taken in the ſaid former cauſe, but, 
that the plaintiff was intitled to an account, 
as between mortgagor, and mortgagee; and, 
therefore, decreed, that it ſhould be re- 
ferred to the chief remembrancer, or his 
deputy, to audit and ſtate an account, be- 
tween the plaintiff and defendant, on the foot | 
of the mortgages and ſecurities 1 in the plead- 
ings mentioned, in which account, both 
parties were to have all Juſt allowances. 2 
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[ 394 ] 
'Frbi this decree, the mortgagee appealed, 
' inſiſting, that the infant ought to be con- 
cluded by the account, taken in the former 
cauſe, on a bill originally brought by his 
father, revived, and carried on by himſelf 
confirmed by ſubſequent orders of the court, 
and figned and inrolled ; and, that he ought 
not to be permitted to wave, or vary the 
ſame, eſpecially, when neither , fraud or 
error in the ee was even ſuggeſted. 


And ſo it was 6 as to that point, 
and the decree reverſed: and it was further 
ordered, that the account, taken upon the 
former decree, ſhould ſtand, with liberty 
for the infant to ſurcharge, or falſify the 
ſame, and thar, in caſe of any ſurcharge, or | 
falſification, the remembrancer ſhould de- 
duct fo much, as ought to be deducted, on 
account thereof; and that the remembran- | 
cer ſhould carry on the account, of the fl. 

ſequent intereſt, from the time of the confirma- 
tion of the former report, for the ſum thereby | 
reported due, after ſuch deductions made 
thereout as aforeſaid. 1 


ä 80, likewiſe, a diſtinction is made, where 
35 %% an infant concerned, agrees to allow inte- 
f reſt on intereſt, and a benefit accrues to him 

thereby, and it would be unjuſt | to take it 

from the mortgagee, for, in ſuch caſe, it 
Fe thall be allowed; as the law, at the ſame | 
Es time | 


398 1 


time that it protects the imbecillity, and in- 


diſcretion, of infants from injury, through 
their own imprudence, enables them to do 
binding acts, for their benefit, and, with- 
out prejudice, to themſelves, for the bene- 
fit of others; for the end of the privilege, 


being their protection, to lat obje, all the 


rules, and their exceptions, muſt be directed, 


and, not to give ſuch acts ſtability, would 


be turning their privilege of infancy, againſt 
themſelves, 


Thus, where 7 S. mortgaged his eſtate 
to C. and then died, leaving D. his daughter 
and heir, who was an infant, and had no- 
thing to ſubſiſt on, but the rents of the 
mortgaged eſtate. The mortgage having 


Earl of 
Cheſterheld 


v. Lady 


Cromwell. 
1 Eq. Ca. 
Abr. 287. 1. 


been ſuffered to run in arrear three years 


and a half, C. grew uneaſy at it, and threat- 


ened to enter on the eſtate, unleſs his intereſt 


might be made principal, upon which, D's 


mother, with the privity of her neareſt re- 


lations, ſtated the account ; and D, being 
then near of age, ſigned it, and it was . 
mitted to be fair. It was reſolved, by the 


court, that, though, regularly, intereſt ſhould 


not carry intereſt againſt an infant, yet, in ſome 


caſes, and upon ſome circumſtances, it would 


be injuſtice, if intereſt ſhould not be made 
and, the rather, in this inſtance, 
becauſe i it was for the infants benefit, Who, 
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Infra, 


Brown D. 
Barkham. 


1 Will. Rep. | 


652, 


Supra. 382. 


caſe of Howard v. Harris, that, if there was 
a covenant in the mortgage-deed for pay- 
ment of the intereſt, upon. which an action 
of debt would lye, the court: would allow, 
intereſt on intereſt, though no account was 
taken before a Maſter. In that caſe, a mort- 
gage for 1000. had been made, upon a le- 
verſion, ten years, and in the deed, there were 


covenants for payment of the principal and 


Howard v. 
r 
20h, Ct, 
147. to I 5 Os 
Sc. 1 Vern. 
194. 


without this agreement, would have been 
' Uenitute of ſubliſtence. 1 


might have obtained immediate payment, 
of principal and intereſt, by exhibiting his 
bill, to compel a fale for payment of debrs, 


not ſhew any agreement, or intent, to alter 


debt, or to turn it into principal; nor does 


mortgage principal, it is requiſite there 
ſhould be a writing ſigned by the parties, 
be eſtate, in the land, being to be. charged there- 
with, 


[ 396 1 


98 


| Beſides, in this caſe," the mortgagee 


But, in general, intereſt ſhall. not carry 
intereſt, upon a mortgagor's ſigning an ac- 
count, whereby, he admits ſo much due 
for intereſt; becauſe, that, of itſelf, docs 


the intereſt, or the nature of that part of the 


it appear to have ever been ſo determined; 
for, it ſeems that, to make intereſt on a 


Lord Keeper North was of opinion, in the 


fixty 


L 307 1 +” 
nxty pounds Per,anmnum - intereſt, and 74. per Vent. 364. 
annum, rent, was only; reſerved; and it was 98. a EN 
urged, that the mortgagee, againſt whom 
the bill was exhibited to redeem, ought, in 
this caſe, to have intereſt upon intereſt, 
otherwiſe, he would be a great loſer. To 
which it was anſwered, that the bill had been 
fled ſix years, and that the mortgagee had, 
by anſwer, oppoſed the redemption, and 
therefore, from that time, he had no pre- 
tence for an allowance of intereſt for his da- 
mages; and that it was never known, in the 
court, that intereſt upon intereſt was, at 
any time, e in ſuch caſe. . 
But, the Lord, Kervar: was clearly of 
opinion, that, as to ſo much intereſt as was, 
reſerved in the body of the deed, that 
ſhould be reckoned principal; for, it being 
aſcertained by the deed, an action of debt 
would lye for it, and, therefore, it was rea- 
ſonable that there ſhould be damages given 
for the non-payment of that money. As w- 
what had been urged, that this had never 
been practiſed, and that there was not any 
ſuch precedent in the court, and that, if 
this were to be eſtabliſned for a rule, every 
ſerivener would reſerve all his intereſt half 
yearly, from time to time, as long as the 
money ſhould be continued , out upon 
rhe ſecurity, which would be to change the 
law, and pradtice of the court, and make all 

| mortgagees, 


[ 398 ] 


mortgagees pay intereſt upon intereſt; the 


Lord Keeper ſaid, that he was clear in the 
diſtinction between debt, and damages, and 


he ſaw no inconvenience that could enſue; ir 
would ſerve only to quicken men to pay 
their juſt debts. And it was decreed, ac- 


= cordingly, that, after a deduction of the 


yearly rents of the mortgaged premiſes out 


of the 60 J. a- year, payable for the intereſt, 


the defendant ſhould be allowed intereſt, for 


the reſidue of the ſaid 60 J. a- year, for which 


the mortgagee might have Jued at lam, and 


Ld. Oſſulton 
v. Ld. Yar- 
mouth, 


| balk. 449. 


recovered damages. 


But, here, we muſt attend to the diſtinction 


between the laſt caſe, where the ſecurity for 


the intereſt reſted in covenant only, and the 


ordinary caſes, where, the rents, of the mort- 


gaged premiſes, are ſufficient to pay the in- 


tereſt : as, if this determination be according 
to law, it appears to me, it muſt have turn- 
ed upon that point; for, it is certain, that, 


in general, an agreement, made at the time 


of the mortgage, (and a covenant, in truth, 


is no more than an agreement,) will not be 


ſufficient to make future intereſt principal; 
ſuch terms being conſidered, as bearing hard 
upon the mortgagor, and as oppreſſive. 


Thus, where T. made a mortgage to O. 
with a proviſo, that, if the intereſt was ſix 


months! in arpenr, then, 1 It ſhould be account- 


ed 


399 J 
ed principal, and carry intereſt ; Lord Chan- 


cellor Cowper decreed, the clauſe to be vain, 


and of no uſe; for, that an agreement, made 
at the time of the mortgage, would not be ſuf- 


ficient to make future intereſt principal; 


but it was requiſite, that intereſt ſhould be 
firſt grown due, when, an agreement con- 
cerning it, might then make it principal. 


And ſo was it likewiſe held in the caſe of 
Thornhill v. Evans; but, then, it muſt be 
upon a fair agreement, and is ſaid to have 


been generally done, on the advance of freſh 


money. 


Intereſt upon intereſt will never be allow- 


ed, becauſe intereſt 1s. in arrear, when the 


mortgage is * off. 


> mortgagee, in poſſeſſion, is not obliged 


Thor nhill Ws 


Evans, 


2 Atk. 331. 


ibid. 


3 Atk. 518. 


to lay out money, any further, than to keep 


the eſtate in neceſſary repair; but, if a mort 


gagee hath expended any ſum of money, in 


ſupporting the right of the mortgagor to 
the eſtate, where his title hath been im- 


peached, the mortgagee may, certainly, add 
this to the principal of his debt, and it will 


carry intereſt. 


A n can force the tenant 
for life, to keep the intereſt down, if the land 
be charged; but, cannot compel him to 

. 8 redeem 


Hungerford - 


. Hunger- 
nn.” 
Gilb. Rep. 
Eq. 69, 


Hayes v. 


I Ch. Ca. 


Ameſbury v. 
0 Vez. 477. 


1 Vez. 480. 


Chaplin 8 
3 Will. 23 5% year, and then entailed the ze mIOrRgng: 
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redeem directly, though indirectly, he may, 
by purchaſing in the mortgage; then, the 
tenant for life, muſt Pay one a or par: 
with the poſſeſſion... Wow 


* »P 
4 2 


So, were A, 3 a charge of 100 J. pe; 
annum in fee, and deviſed eſtates, to B. for 
life, remainder to C. in fee, and then died. C. 
cxhibited his bill, to compel the tenant for 
life, to pay the arrears, as, otherwiſe, all 
would fall on. the reverſioner; and it Was 


ſo decreed. „ ÿI ak 


| there be tenant in tail, remainder over, 
ſubject to a preceding mortgage or incum- 
brance, and tenant in tail be in poſſeſſion, 
and receipt, of the rents and profits, and lets 
the intereſt run in arrear, without applying 
them to keep it down; neither the iſſue in 
tail, or the remainder-man, can come, againſt 
the tenant in tail, to compel the, keeping 
down the intereſt, or againſt his repreſen- 
tatives, after his death, to compel the 
indemnifying, and diſcharging the remain- 
der, from the arrears of intereſt, incurred 
during his poſſeſſion, and receipt of the 
Profits; for, in this cafe, courts of law, 
as well as of equity, conſider the reverſioner 
or remainder- man, as, in the Power of the 
tenant in tail. 


* 


So, where PC. made a- mortgage for 


ed 


4e 
ed on himſelf and the heirs male of his body, 
remainder to his brother 7 C. in tail male, 


and after wards died, leaving iſſue one infant 
ſon; the latter ſuffered the intereſt to run 


in arrear for near twenty years, and died 
juſt before he came of age, leaving a per- 


ſonal eſtate. Upon a bill, filed againſt his 


repreſentatives, it was inſiſted, that his exe- 


cutors, ſeeing their teſtator took the rents 


and profits of the eſtate, ought to keep down 


the intereſt, and the rather, he having never 


had it in his power to bar the eſtate, by a 


recovery; ſed per curia, there was no prece- 


dent of a tenant in tail being obliged to 
keep down the intereſt upon a mortgage; 


for, he had an eſtate which might laſt for 


ever, and the remainder over was not aſſets, 


or regarded in law; and, as he had a power 
cover the eſtate, to commit any waſte, or ſpoil, 
| thereon 3 a court of equity had never injoined 
him to keep down the intereſt: and the 


Hilary 


1733+ 


court refuſed to make any order upon the 


etecutors, to pay the arrears. 


f But, by a later deciſion, ie ſeems, now, 
to be ſettled, that, if tenant in tail be an 


infant, not other wi iſe, and his guardians, or 
truſtees, be in poſſeſſion of the profits of the 
eſtate, he ſhall be liable to pay the intereſt: 


becauſe, what ought to be done, by the guard- 


ian, ſhould be conſidered, as done; and it is 


a rule, that the act of a n or truſtee, 
| D d „ of 


Sir John 
St. Alban's 
caſe. 


Salk. 567. 


Sarjeſon v. 
Cruiſe. 
Oct. 26. 
1742. | 
Cited 1 Ve. 
477. 480. 
and confirm- 
ed. 


of V, the remainder in fee not having velt- 
ed in poſſeſſion in his life, the perſonal 
eſtate of V, muſt be applied to pay the in- 
tereſt of the 4000 J, during his life: but 
Lord Hardwicke was againſt the plaintiff on 
this ground, and decreed for him, only, on 
the rule above mentioned. 


Ameſbury v. 
Brown. 

2 Ver, 4/7. 
Supra. 400. 


_ that of thoſe coming after bim; and the 


eſtate, with power to charge any ſum, not 


of her father; he charged the eſtate accord- 
ingly, and then died. W. died, without heirs 
and under age, leaving the intereſt in arreat. 
The plaintiff claimed the remainder as right 
| heir of the father, inſiſting, that as he was 


[ 402 J 
of an infant, ſhall not alter his property, or 


reaſon, why tenant in tail is not liable to pay 
the intereſt, which 1s, becauſe he can bar 
the whole eſtate, does not operate in this 
caſe: for, an infantcannot bar the remainders, 
unleſs under the king's privy ſeal, which is 
never granted voluntarily, t to change the 


rights of the parties, but, only, 1 in caſe of 
family ſettlements. 


Thus, where P. was tenant Gn life of an 


exceeding 40001, thereon, remainder to V, 
her ſon, in tail, remainder to the right heirs 


under no neceſſity of claiming as heir at law | 


But, if tenant in tall diſcharge hs intereſt 
of incumbrances, neither he, nor any in his 


place, will be permitted to ſet up that, as a 
fact undone, but, the remainder-man ſhall 


* „ 55 have 


ta 1 


have the betas of it ; and none, in the place 
of tenant in tail, can inſiſt on being a creditor 
upon that eſtate, 


If there be baron and feme, and the huſ- 
band take in a mortgage of an eſtate, of 
which his wife is tenant in tail, and is in 


receipt of the rents; the huſband will not be 
allowed intereſt; on the mortgage, during the 
life of his wife, on a bill exaibited by them 


in reverſion after her death, 


Thus, where 4, ſeiſed in tail of the equity 
of redemption of an eſtate, reverſion in fee 
to the right heirs of her brother, (which heirs 
were four ſiſters, A. being one, ) levied a fine, 
and made a conveyance thereof to B, by 
leaſe and releaſe, in conſideration of money 


Ameſbury . 


Brown. 
1 Vez. 477. 
Supra. 400. 
402, 


paid, and of paying 6007. due on the mort- 


gage, and ſeveral legacies charged on the 


eſtate by the teſtator's will, under which ſne 
claimed. Afterwards, He inter-married with 


B; and, previous to the marriage, a ſettle- 
ment was made of this eſtate (which was the 
huſband's, under the prior purchaſe, ) to the 
huſband for life, remainder to the wife 
for ninety- nine years, if ſhe fo long lived, 


remainder to the iſſue of the marriage, remain- 


der over. After the marriage, the huſband 


took an aſſignment of the mortgage, recit- 
ing, that the premiſes had been deviſed to his 


wife, and alſo took a conveyance, of the legal 


D d 2 eſtate, 
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eſtate, in fee, to his own uſe. The wiſe 
died without iſſue, the huſband continued 
in poſſeſſion. Then the three co-heirs of the 
firſt teſtator, being intitled to the reverſion 
in fee, brought a bill, againſt B, to redeem 
this eſtate, on payment of ſuch part of the 
incumbrances thereon, as they were bound, 
by law, todiſcharge; inſiſting, that they were 
not obliged to pay intereſt, on the principal 
ſum of theſe incumbrances, further back, than 
from the death of the wife; for, B. having 
taken in the mortgage, and received the 
profits, the intereſt, during her life, would be, 
ſuppoſed to be paid: and fo it was held, by 
Lord Hardwicke, who ſaid, that there was 
no determination direFly on the point, there- 
fore he muſt decide, e on N principles. 


The wife was intitled, berſelf, to the 
reverſion in fee of one fourth part, the other 
three-fourths thereof, belonging to the plain- 
tiffs, the three co-heirs. She might, by re. 
covery, have barred the reverſion in fee 
in the whole; by fine, ſhe could barr it 
in her own fourth part. The taking the 
aſſignment of the mortgage, | by the huſ- 
band, appeared, from the recital, to have 
been after the marriage, when the huſband, 
if the ſettlement had been good, was ſeiſed, 
in his own right, for life; if not good, and 
the eſtate in tail continued, he was ſeiſed 
in 1 of bis wife. 


The 


[ 4% } 


The queſtion was, from what time intereſt 
was to be computed ? He was of opinion, 
that the huſband was not intitled to have 
any allowance of three fourth parts of the 
intereſt, during the time he was in poſſeſſion, 
conſidering him in any light. 


Firſt, as a orcas of this eſtate, by the 


aſſignment, and conveyances, made by the 
wife when a feme ſole, which was the true 
way; but, if that was out of the caſe, con- 


ſidering him, as huſband of tenant in tail in 


poſſeſſion of the eſtate, having taken in a 


mortgage thereof ; the rule of equity would 


be, that his purchaſe would be defeated, but 
| he would have the benefit of the mortgage, 


ſo taken in, for ſatisfaction of his principal 


and intereſt, ſo far, as they werenot ſatisfied by 


the rents and profits of the eſtate; for, in that 
caſe, he muſt be conſidered as a mortgagee : 
if, as a mortgagee in poſſeſſion, he muſt 


account for the rents and profits of the eſtate, 
and, out of them, the intereſt of the mort- 


gage muſt be kept down: if he had pur- 


chaſed the reverſion only, and taken an aſ- 


ſignment of the mortgage, and never come 


into poſſeſſion, and his purchaſe had been 


then defeated, and he evicted, he would have 
been intitled to have had his whole princi- 
cipal and intereſt ; becauſe, he would have 
received nothing, out of the eſtate, to keep 


down the intereſt, 
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So it would be, on the foot of the pur. 
. chaſe, taking it in the leaſt favorable light, 
for the plaintiff : nor, on the foot of the ſet. 
tlement, would it mend the caſe; for, as 
renant for life under that ſettlement, . he 
would be bound to keep down the intereſt; 


ſo would the wite have been, if ſhe Jad 
ſurvived, 


This brought his Lordſhip to the ſecond 
way of conſidering it; namely, as if the pur- 
chaſe, and ſettlement, were outof the caſe, and, 
looking upon the huſband as having marri- 
ed tenant in tail, of an eſtate, reverſion in 
fee to ſtrangers as to three fourths, and, 
being in poſſeſſion, in ker right, taking in a 
preceding mortgage binding that eſtate in 
tail, and, afterwards, continuing in poſſeſſion 
and receiving ther rents and Profits. 


1 The queſtion, then, would be; whether 
fuch an huſband, after the death of his wife 
without iſſue, was intitled, notwithſtanding 
the receipt of the profits, not to be redeem- 
ed without payment of the whole intereſt? In 
general, a court of equity endeavoured to 
make every part of the ownerſhip of an eſ- 
tate, bear part of the incumbrance; as if there 
were tenant for years, or life, ſubject to a2 
mortgage, he muſt keep down the 1880 
during his time. Suppoſe the tenant in 
tail bad not married, but, had taken an aſ- 
: fignment 


{ 497 1] 


ſignment. of the mortgage to herſelf, | and | 


died, without barring the remainder in fee; 
taking the aſſignment to herſelf, ſhe would 
have been conſidered as owner, and ſeiſed of 
an eſtate, which might have continued for 
ever; then, perhaps, the reverſioner would 


have had ſtronger reaſon to ſay, that the 


whole eſtate was diſcharged of this mortgage, 


than, on the other ſide, the repreſentatives of 


tenant in tail would have to ſay, that they 
ſhould be re- imburſed the intereſt, incurred 
due during her life: becauſe, it might be 
conſidered as waiting upon the inheritance 
during that time; but, it had not been car- 


ried ſo far as that. In the caſe of Mr. Smith 
of Weale Hall in Eſſex, tenant in tail died, 


without barring, but, had taken in a mort- 
gage, which was conſidered, for the prin- 


cipal, as an incumbrance on the eſtate, but 


the queſtion of intereſt did not ariſe there. 


No caſe had been cited, where, ſuch a te- 
nant in tail, being in poſſeſſion, his perſonal | 


repreſentative had been allowed to burthen 
the reverſion, in fee, with the intereſt, incur- 


red during his life, where he was owner both 


of the eſtate in poſſeſſion and the charge; 


and it would be of very miſchievous conſe- 
quence, if it ſhould be taken to be other- 
wiſe. Suppoſe ſhe, after taking in the mort- 


gage, had married, and then died leaving 


Hive in tail; could her perſonal repreſenta- 
tives come againſt the e to burthen the 
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lute wh the intereſt of that mortgage 
It would be conſidered, as taten in for the 
benefit of the iſſue in tail. Caſes of this 
kind depended on ſuch a variety of circum- 
ſtances, that it was impoſſible to draw the 
line. The tenant in tail was but tenant at 
will to the mortgagee, who might have 
brought an ejectment, turned her out of 
poſſeſſion, and have received the rents and 
profits; Shen the profits would have been taken 


from the tenant in tail during her life. Sup- 


poſe tenant in tail had, afterwards, brought 
a bill to redeem the mortgage, ſhe muſt 
have redeemed. on payment of principal, in- 
tereſt, and coſts; ſhould that burden the 
eſtate of the remainder with all the intereſt, 
which had been paid out of the rents and 


profits of that eſtate, in the hands of the 


mortgagee? None could tell when tenant in 
tail took the mortgage, or, on what grounds 
it was done. The reaſon might be, that 
the mortgagee intended to have brought 
an ejectment, turned her out of poſſeſſion, 

and taken the rents and profits to his own uſe: 

that did not appear, but there might be va- 


rious reaſons for taking in the mortgage; 


as, to prevent ſuits by forecloſure, or eject- 
ment; and it would be making it liable to 
too great uncertainty, to ſay, that all the 
minute conſiderations of tenant in tail, tak- 


ing an aſſignment of a mortgage, ſhould be 


conſidered, by the court, upon a queſtion 
7 between 


[ 409 ] 
between the perſonal repreſentative of tenant 
in tail, and the reverſioner, after it came into 
poſſeſſion, His Lordſhip did not ſee how 
this differed, from 'the caſe of intereſt paid 
by tenant in tail. 


He was unwilling to make a precedent of 


* * . * 
the repreſentatives of tenant in tail, calling 


back the intereſt, of an incumbrance, paid. 
It was right to let things ſtand as the courts 
ſound them, at the death of the tenant in tail. 
And, though, that was not ſtrictly this caſe, 
this being a caſe of a mortgage taken in 
by huſband of tenant in tail, ſeiſed in right 


of his wife; ; yet, that would not make any | 
difference; for, the huſband of tenant in 
tail, ſo ſeiſed, ought to be conſidered eractly 
in the ſame ſtate, as tenant in tail would be, 
and, in no better; namely, taking the eſtate 


ſubject to all the incumbrances, actions, and 
remedies, the mortgagee had therein, and to 


the right and eſtate of the reverſioner, or re- 


mainder- man; conſequently, as not baving 


2 right, after having received the profits 


of the eſtate, during the life of the wife, 


to come againſt the remainder- man for ſatiſ- 


faction of the intereſt, which, naturally, the 
rents and profits were to anſwer, 


This was 1 ſetting up a right to call 
upon the perſonal eſtate of tenant in tail, to 


ſatisfy arrears of intereſt, but, ſetting up a 
right, 
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Pre, Ch. zo. 


the hands of a ſecond mortgagee, ſhall not be 


not affect the lands, ſo as to keep out the 


of a mortgage bond, he may receive the 


mortgagee ſhall bear the loſs: and ſo it will 
6 alſo be, in ſuch caſe, if he receive the prin- 
e cipal, and deliver up the bond; for, being 
preſumed, that he was intruſted with a power 
cver it, and with a power to receive the 
principal and intereſt; the rather, becauſe 

the giving up of the bond, upon the pay- 

ment of the money, is a diſcharge thereof; 
otherwiſe it is, if the obligee take away the 

bond, for, in that caſe he hath no authori- 


4 
right, in the repreſentatives of tenant in tail 
to bring a burden on the reverſion in fee, 
which had been diſcharged by tenant in tai] 
himſelf; and, as there was no precedent, 
he would not make one. 


If a firſt mortgagee enter, and, after. 
wards, ſuffer the mortgagor to take the pro- 
fits, without requiring intereſt, the lands, in 


charged with any intereſt for that time : that 
is, the intereſt of the firſt mortgagee ſhall 


ſecond mortgagee, longer, than he would 


have been kept out, if the intereſt had been 
duly paid. 


If a ſcrivener is intruſted with the cuſtody. 


intereſt; and, though he fail, yet, the 


intruſted with the ſecurity itſelf, it ſhall be 


ty to receive the money. 
If 


i 
If a ſcrivener is intruſted with the mort- 
gage deed, not the bond, he hath only an 
authority to receive the intereſt, but, not 
me principal; becauſe, the giving up the 
deed is not fufficient to reſtore the eſtate, 
but there mult be a re- conyeyance; whereas, 


the giving up a bond, is, in law, an extin- 
guiſhment of the debt. 


way 


bid, 


Although a ſcrivener hath neither the Ibid, 
cuſtody of the mortgage, or the bond, yet, 

if the mortgagee agree, that the mort- 
gagor ſhall pay the intereſt to the ſerivener, 

the interelt may be well paid to him, as 

long as the mortgagee lives. 


If a mortgagee in ſuch caſe, ate, and his Ibid, 
executor come to the ſcrivener, and receive 
intereſt of him, and at his hands, that be- 
comes due after the death of the mortgagee, 
this 1s a good payment: and if, after ſuch I 
receipt, the ſcrivener break, the mortgagor „ 
ſhall not bear the loſs ; for, it is the mort» „ 
gagee that truſts the ſcrivener, and the exe- i 
cutor comes into the agreement, and, there - 


by, rene ws it, ſuppoſing it was determined, 
by the death of the mortgagee; but it is 
rather an agreement, than an authority, and 
cannot die with che Party. 


4 mortgagee, . refuſing to receive his Sir John 


money, on tender, after forfeiture, will loſe ; 6 * 
his intereſt, from the time of the tender. Sir Will, 


| Dodwell, 1Eg. ba. Abr. 318. * 
But 


Hix v. But, then, notice of paying off the mort. 

Ling. before 
to Hard. gage muſt have been given, to the mort. 
wicke. gagee, at leaſt fix calendar months before, 

and the money muſt have been tendered on 

the day of the determination of that notice; 

for, where the mortgagor omitted to. ten. 
der the money on the very day, on which the 

notice expired, and, in conſequence there. 

of, the mortgagee refuſed the tender, the 
payment of the intereſt was held, by Lord 

x Hardwicke, not to be, thereby, ſuſpended : 

for, that, by the omiſſion of the mortgagor, 
the mortgagee was become intitled to 2 
further notice of fix calendar months, at the 
_ Expiration of which, a ſtrict tender mult be 
made, | 

1 And ſuch a legal tender as will ſuſpend 

r _.of Ste the inter eſt, when made to the mortgagee, 
William will alfo bind his executors, or deviſee. 
Dodwell. 3 „„ 

Supra, 411. 

3 But, in ſuch caſe, it ſeems the plain- 
Sutton v. | | 
| Rodd. © tiff ought to make oath, that the money 
2 Ch. Ca. was always ready, and no profit was made of 
Ro „ it: which may be controverted by the mort- | 
Hall. gagee, who may prove the contrary ; name- | 
Infra 8 ly, that the mortgagee was not ready to 
. pay it, in which caſe, the intereſt muſt run 

on. | | 
2 Vez. 372. | And, in general, a ſtrict tender muſt be 


L418: 1 


made, or the court cannot ſtop the intereſt ; 


although I 


| Fry 4 
although caſes may be, where they would 


wiſh to do it: that of acting a more generous 

kind part, if the mortgagee had taken it, is 

not the rule, that the court is to go by. 

And, it was held, where a mortgagor ten- 15 2 
dered a bank note to the mortgagee, for Exrs. of 
him to take, thereout, what was then due for a 5 
principal and intereſt, and the mortgagor Abe 419. 6. 
offered, if he objected to the legality of the Fi 1729- ih 
tender, being in a bank bill, to turn it pre- 3 1 
ſently into money; that, although this was 1 411 i” 
not, ſtrictly ſpeaking, a legal tender, yet, 1t ok 4 
being proved that the mortgagor offered 

to turn it into money, that, made it good. 

Sed Quære. For, as; the conſequence of a Er i. 
refuſal, if the tender be legal, is penal to cob 1 
the mortgagee, it ſhould en it ought to 1 
be Friki conformable : to law. 


The money being a ſum in groſs, and Co. Litt. os a1 
collateral to the title of the land, the mort- 2 Fg. Ca. I! 
gagor muſt tender it, to the per/on of the Abr. 603. 
mortgagee, and it is not ſufficient for him *® 

to tender it, apon the land. 1 


But, if a time and place for payment of Co. LO, 
the money be appointed, in that caſe, he e 
need not ſeek for the mortgagee, or be in 

any other place, but, in that, compriſed in 

the indenture, or there, longer than the k time 

pecified therein. | 


And 


Gyles v. 
Hall. 

2 Will. Rep. 
378. 
Supra. 412. 


Manning v. 
Burgeſs. 
| Ch. Ca. 


give notice, where he will pay it off. 


mortgagee, that he would tender the money 


place for payment, and, therefore, that the 


it would be very hard, after perſonal notice 


objection made by the mortgagee to the 
place, at the time of notice, to make the 
mortgagee travel with this ſum of money 
to Oxford, e dhe mortgages lived. 


mortgagee will be ſufficient. Thus, where 
there was a mortgage, and the mortgagor, | 


him, I have monies now, I will come and 
redeem the mortgage; to which the mort- 
gagee replied, he would hold the mort- 
gaged premiſes as long as he could, and, 
| then, when. he could hold them no longer, 


au) 
\ And fo it is, although a place be not 
appointed in the proviſo, if the mortgagor 


Thus, where the mortgagor gave perſonal 
notice, in writing, to the defendant, the 


and intereſt, between the hours of ten and 
twelve in the morning, at Lincoln's In 
ball, at a day and hour appointed therein, 
which, accordingly, was done; it was object. 
ed, that Lincoln's Inn hall was not named, 
in the proviſo in the mortgage-deed, as the 


tender muſt be to the perſon ; but, it wa 
held that, the money being lent in town, 


being given for payment thereof, and ng 


In fome caſes, 4 tender; at the houſe of the 


afterwards, meeting the mortgagee; ſaid to 


let 


„ 


let the devil take them if he would: after- 
wards, the mortgagor went to the mort- 
gagee's houſe with money, more than ſuf- 
ccient to redeem, and tendered it there, but 
it did not appear that the mortgagee was 
within, or, that the tender was made to 
him ; the court decreed a redemption; and 
that the defendant ſhould have no intereſt 
from the time of the tender, becauſe of his 
wilfulneſs. 


And a like ee ee Was made, in 
the caſe of Peckbam and Legay. 


But, if there be a deed of aſſignment pre- 


ſented to be executed, at the time when the 
tender is made, in which there are cove- 


intereſt ſhall op, 


Thus, where a bill was « brought, in May 
1742, to redeem a mortgage, in which, the 
plaintiff inſiſted upon a redemption; on pay- 


becauſe he had given ſix months notice to 


ing the principal money only; for, that the 
intereſt ought to determine in February 1741, 


Ibid. 


nants; the mortgagee is intitled to lay them : 
before his attorney, and ſhall have reaſon- 
able time allowed him ſo to do, before the 


Wiltſhire 
. Smith. 


3 Atk. N 


pay it off, and, had, on that day, tendered the 
prin cipal and intereſt, with a deed of aſſign- 
ment, but the defendant abſolutely refuſed 
to take the wonsy: 1 defendant ſwore, 5 
that 
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that he offered to take the money, provided 
he might have time to conſider of it, and to 
adviſe upon the deed of aſſignment, there 
being covenants therein on his part, upon 
which: as he was not of the profeſſion of 
the law, it was reaſonable he ſhould con. 
ſult his attorney, whether they were ſuch, 
as he might, ſafely, execute. And the Lord 
Chancellor ſaid, that, the plaintiff, not hay. 
ing ſent a draught of the aſſignment to the 


defendant any time before the money waz 


tendered, as he ought to have done, Was 
in the wrong; for, Where chere were cove. 


nants on the part of the mortgagee, it was 
very reaſonable, that he ſhould have ſome 
time to look them over; the plaintiff's attor. 


ney ought to have left the deed for a week 


with the defendant, that he might have had 


an opportunity to adviſe upon it, and ſhould 


have appointed a time to pay. the money, 
after the defendant had had ſufficient time to 


conſider it. And his Lordſhip decreed the 


mortgage money with intereſt to be paid 
within ſix months, or, otherwiſe, the Plain. 


5 rift” $ bill t to ſtand diſmiſſed, 


Sharpnell v. 
Blake. 
1 Eq. Ca. 
603. 34. 


So, if there be a controverſy, to whom 


the equity of redemption belongs, no aſſign- 
ment can be made, until that point is ſettled; 


therefore, the intereſt of the mortgage will 


not ceaſe, although the money be tendered 
to the mortgagee, and he refuſe it, 


The 


1 417 | 

The rate of intereſt, originally reſerved 
upon a mortgage, may be altered at any 
time, by a parol agreement, without writing ; 
notwithſtanding the rule, that a parol agree- 
ment ought not to be admitted, to contra- 
dict the terms of an agreement contained in 
a deed, or any other agreement in writing : 


for; ſuch ſubſequent tranſaction will not 


be conſidered, in law, as a contradiction, or 
alteration; of the original agreement, but, as 
a new ſubJequent parol agreement; and no- 
thing is more clear, in law, than, that a 
written agreement may be waved, in part, 


or, in the whole, or, be varied in the terms 
of it, by a ſubſequent parol agreement, made 


upon a new and good conſideration, if the 


ſubject matter of the latter agreement doth 


not require that it ſhould be in writing. 


Thus, where Lord Milton, being poſſeſſed, 
under a conveyance from his father, of di- 
vers mortgaged premiſes, and all the ſecu- 
rities for the ſame, and intitled to all the 
money due thereon, filed his bill in the 
court of exchequer in Treland, in June 1764, 
againſt Moore Edgeworth and Damer ey 
worth, infants, heirs to the mortgagor ; 


praying the benefit of the proccedings in a 


former cauſe, and for an account, and. thar 
the money which ſhould appear due thergon 


might be paid the plaintiff by a ſhort day, 
or, that the defendants might be forecloſed, "T2 
| E e 5 and 


Lord Milton 
v. Moore 
Edgeworth & 
Damerr 
Edgeworth 
Infants. 5 

6 Brown's 
La, Parl. 
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[48 ] 
and the mortgaged premiſes ſold, for Pay- 
3 ment of what ſhould appear due. 


The Anden by their anſwer to this 
bill, admitted moſt of the matters, therein 
ſtated; but, inſiſted upon the benefit of an 
agreement, which they alledged had been 
made between the plaintiff's father, John Da. 
mer, and the father of the defendants, for 
reducing the intereſt of the ſaid mortgages, 
which, by the deed, was bom dhe at 8 per 


cent, to : Per cent. 


Iſſue being joined in the cake ſeveral 
witneſſes were examined, and the ſame 
came on to be heard in November 1771, 
when, (upon reading an anſwer put in by 
the ſaid 7obn Damer, in 1758, to'a bill, filed 

againſt him by the defendants father in 1757, | 

whereby the former admitted, that, pending 
a former ſuit, the ſaid defendant's father 
had told the ſaid John Damer. © That the 
« debts, affecting the eſtates mortgaged, 
« were ſo great, that if John Damer did 
25 cc not make an abatement in the intereſt of 
ce the money que to him, he would have little 
benefit in caſe he ſucceeded in the aid 

« ſuit,“ and that Damer then aid, « that, 
if that ſhould be the caſe, he would 
ce leave any reaſonable abatement to his 
friend Ambroſe Harding,” Whereby it 
appeared, that ſuch converſation had paſſed 

e 


K 


1 49 


between them; and that the ſaid Amro/e 


Harding underſtood, that Damer had agreed 
to accept of 61. per cent. intereſt upon the 
money ſo due to him on the ſaid ſecurities ; 
and alſo upon reading other evidence: ) the 


court made an order, directing an iſſue to 


be tried at the next aſſizes, * PEE there 
« was any, and what, agreement between 


« Fohn Damer eſq, deceaſed; and Packinton 


© Eggeworth, deceaſed, at anv, and, at 
e what, time, for any, and what, abate- 


« rnent of intereſt, on the principal ſums 
due to the ſaid John Damer” ? 


Fin this order. Lord Milton appealed, to - 
the Houſe of Lords, and the principal ob- 


jection, urged by him againſt directing 


ſuch iſſue, was, that, conſidering the ſtate 
of the evidence before t the court, it was 
unjuſt to direct (an iſſue; becauſe, the an- 


ſwer of Mr. Damer, which was read by the 


defendants at the hearing, denied any 
agreement, between him and Packiaton Edge- 
worth, to reduce the rate of intereſt; and 


this denial, being ſet in oppoſition to any 


concluſion drawn from Harding's evidence, 
took away all ground for the courts inter- 


poſing: whereas, by directing an iſſue, upon 


the trial of which Mr. Damer's anſwer could 


not be read for the appellant, he would be | 
deprived of that de which the de- 


1 fendants 
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Edwards v. 
Counteſs of 
Warwick. 


2 Will. 171. 


of the cauſe. 


the plaintiff ſnould be at liberty, at fuch 


the tenant, under the ſettlement, die in the 


is due from the laſt day of payment, to the 
day of the death of the tenant for life, will 


him i in remainder. 


[420 
fendants had made evidence, at the heating 


But, it was adjudged, that the order ſhould 
be affirmed, with this addition; vi. that 
trial, to read the anſwer of Damer. 


Intereſt, due upon a mortgage of money 
which is in ſettlement, will not be conſi. 
dered as in the nature of rent, and, conſe- 
quently, go with the mortgage; but, if 


broken part of the quarter or half year, 
the intereſt will be apportioned ; and what 


be paid to his executor, and the reſidue, to 


Car 


CAP. XIV. 
Ok the Method of Account- 
ing. 


He land, upon a mortgage, being 
generally left in the management of 


for the due payment of the money lent and 


intereſt, than, as an actual alienation ; the 


mortgagee is conſidered, as having no right 
to meddle with the rents and profits, until 
after he hath taken poſſeſſion thereof. There 
is no inſtance of the mortgagor being ©; 
obliged, by the court, to account to the 
mortgagee for the rents and profits, for 
any of the years back, during which he 
| hath been in poſſeſſion : for, if the intereſt 
be not paid, the mortgagee ought to take 
the legal remedy to get the -polieſion 
bimſel6;-- 15 


If the mortgagee enters upon, and takes 

poſſeſſion of, the eſtate, he becomes in the 
nature of a bailiff to the mortgagor, and 
8 will be ſubject to account for the profits. | 
. E e F. 805 


the mortgagor, and the conveyance thereof 
rather looked upon, as a collateral ſecurity 


Mead v. 
1 Orrery 


1 1 244. 
2 Ibid. "OF 


Gould a V. 
Tancred. 


2 Atk. 534. 
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Jo, if the mortgagee be put into imme. 


diate poſſeſſion, and the profits of the eſtate 


evidently exceed the amount of the inte. 


reſt, the mortgagor may Ono his bill 


for an account. 


Thus, where M, ſeiſed of an eſtate for 
life, joined with her ſon, who had the inhe- 


ritance, in a conveyance, by a deed that 


was abſolute, of lands of 4 J. per an. 


num, and a profit out of ſome coal mines, 


which, communibus annis, were worth nine 


pounds, to ſecure ninety pounds; and the 
vendee was immediately put into poſſeſſion, 
but, on a proviſo, that, if the ſon ſhould 
pay the money at the end of ten years, the 


vendor ſhould rec convey to him. On a bill 


brought to redeem, the only queſtion was, 
whether the defendant ſhould retain the 
profits, in lieu of the intereſt, or, ſhould 
account for what he had received out of the 
eſtate ? 2-19 


It was infiſted, r the vendeey har the 
mother, who had parted with the eſtate for 
life, had the moſt reaſon to complain, and 
that ſhe was content the defendant ſhould 
have the profits, in lieu of the intereſt ; that 


the ſon had a good bargain of it, for he 
had got to himſelf his mother's eſtate for 
life; and that it was in the nature of a 


Welſh mortgage, where the mortgagee = 


h put 


{ 483 ] 


put into poſſeſſion immediately, under a 
proviſo, to have a re-conveyance on pay 
ment of the principal money, in which 


caſe, the profits always go againſt the inte- 
reſt; that this caſe was ſtronger, by rea- 


ſon that, here, the profits, ariſing out of the 
caal mines, were more uncertain than the 
profit of lands. But, the Maſter of the 
Rolls was of opinion, that the profits being 
131. per annum, it was altogether unjuſt 
and unreaſonable that the ſame ſhould go 
in lieu of the intereſt of gol; 2nd that, even 
in 7/elſþ mortgages, if the value was exceſ- 
| ſive, the court would decree an account, 
notwithſtanding there might be an agree- 
ment for retaining the profits againſt the 
intereſt: and a re-conveyance was decreed, 
on payment of what ſhould appear due, d; . 
counting the Profits received. 


Where mortgagees, or truſtees, manage - Bonichon: e. 
the eſtate themſelves, there is no allowance TIGER: >. 
to be made them, for their care and pains; 5 A 5 
but, if they employ a ſkilful bailiff, tex 
will be allowed ſuch ſums, as they have 
paid him: for, a man is not bound to be 


his own bailiff. 
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1 1 KDA bk 2 private agree- S's 
ment, between the mortgagee and the mort- Baron. 
gagor, for an allowance for the mortgagee's * Ak. 129. 
trouble, in receiving the rents and Profits of 
Ee 4 Dons, the 
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1 Eq. Ca. 


Abr. 328. 2. 


en. 4; ; | 
gagor, to an inſolvent perſon, the mort- 
gagee will be bound to anfyer the profits, 


. Bacon's 


Abr. 658. 


Inonvmeus. 


1 424 ] 
the eftate, yet, the court will not earty it 
into execution; for, equity will not allow 


him any more than his principal and inte- 


reſt, 


If a mortgagee, in poſſeſſion, aſſign over 
his mortgage, without aſſent of the mort- 


both before, and after, the aſſignment, though 
aſſigned only for his own debt; for, he is 

under a truſt, to anſwer the profits of the 
pledge, and it is a breach of truſt, to aſſign 
ſuch pledge to an inſolvent perſon. But 


Juære, if the mortgagor conceal himfelf, 
ſo that he cannot be ferved with a ſub- 


| Prena to forecloſe, whether the mortgagee | 


1 Ch. Ca. 
2898. 
Toth. 133. 
1 Eq, Ca. 


Abr. 328. 


1 Vern. 476. 
3 Bacon's 


Abr. 657 8 


may not aſſign, and not be anſwerable for 


the profits, after alignment 5 


A mortgagee will not be obliged to account, 
ccording to the value of the lands; wiz. 


| be will not be bound by any proof that the 
land was worth ſo much, unleſs it can like- 
wiſe be proved, that he actually made that 
ſum of it, or, might have done, had he not 


been guilty of fraud, or wilful default: as, 


if he turned out a ſufficient tenant, that held 
it at ſo much rent, or refuſed to accept a 


ſufficient tenant, that would have given ſo 


much for it: for, it is the latches of the 
mortgagor, that he lets the lands lapſe into 
2 the 


1425 ] 
the hands of, the mortgagee by the non- 
payment of to money, and, when it doth, 
he is only a bailiff for what he doth actually 
receive, but is not bound to the trouble and 
pains, of making the moſt of what is ano- 
thers. 


But, if the mortgagee enter upon the 
eſtate, and, thereby, keep other creditors 
out, he will be charged with all the pro- 
fits he hath, or might have, received, after 
his entry. Thus, where a mortgagee had 
obtained judgment in ejectment, and enter- _ ' | 
ed on the mortgaged premiſes, and, there- po a 
by, prevented other creditors, that had 1 Vern. 270. 
ſubſequent ſecurities, from entering, and, ee 
yet, permitted the mortgagor to take the pro- Pre. Ch. 30. 
fits: on bill, by the other creditors, to re- 3 e 

Abr. 658. 

deem him, the court ordered, that the mort. 
gagee ſhould be charged with all the pro- =_ 
fits he had, or might haye, received, alter | | 
tis encry. 


But, he will not by obliged 7 to account 
for profits, which he received, or might 
have received, previous to the commence - 
ment, and notice, of ſuch ſubſequent in- 
cumbrances ; for, until then, his negli- 
gence doth no injury, So, where a mort- 
gage was made of leaſehold premiſes, and Maddox v. 
the martgagee, having poſſeſſion by attorn- bar 5 Ch, 
ment of denauts, had ten the mort- 29. 
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gagor to receive the rents, and the plain. | 


tiff, who was the ſecond mortgagee, was, 
on his bill, admitted to a redemption, on 


payment of what ſhould appear due on the 
firſt mortgage. The queſtion was, whethe; 
the mortgagee, having had poſſeſſion, ought 
not to be charged with the rent, which he 
might have received, but had neglected? E, 
per curia, he ought to be charged with the 


rent, by whomſoever it had been received, 


after the ſecond mortgage made ; but, what 
had been received, before the ſecond mort- 


gage, he ought not to be charged with, 


Chapman v. 


-.*T anner - 
1 Vern, 267. 
3 Bacon's 


2 
Abr. 658. 


And, if a mortgagee permit the mort- 


gagor, to make uſe of his incumbrance to 


keep out other creditors, he will be charged 


with the profits, from the time that they 


would have had a remedy, had it not been 
for his interpoſition: for, equity will not 


fuffer a man to make uſe of his ſecurities, 
to protect a debtor from the juſt demands 
of his creditors. Thus, where one, having 
made a mortgage of his eſtate, became a 


bankrupt, and the aſſignees of the ſtatute 
brought an ejectment for the recovery of 
the lands comprized in the mortgage. The 


mortgagee hiving refuſed to enter, and 


ſuffered the bankrupt to take the profits, 


and to fence againſt the aſſignees with the 
mortgage, it was decreed, that he ſhould 


*. be 


1 


be charged with the profits, from the time 
of the ejectment delivered. 


Nor ſhall a mortgagee, being in combi- 


nation with the tenant, in poſſeſſion, who 


refuſes to pay his rent, ſuffer the tenant 


to make uſe of his mortgage, to cover him- 


ſelf from legal proceſs, taken out by the 
mortgagor, to evict him out of poſſeſſion. 


Thus, where G, who was a mortgagee 
under B, had brought an ejectment, and 
recovered judgment againſt an eſtate, of 
which H. was in poſſeſſion, by virtue of a 


leaſe for three years, but for which H. paid no 
rent, being inſolvent ; and G, being in com- 


bination with H, (who was accountable to B. 


for eighteen thouſand pounds, ) refuſed to 


Duke of 
Buckingham 
- 


vir R. Gayer, 
1 Vern. 25 8. 


take out execution, and B. could not eject 


H. by reaſon of G's judgment; it was mov- 


ed, that G. might be compelled to take 
out execution, and receive the profits in diſ- 
charge of his debt. But it was objected, 
on his part, that no order had ever been 
made ta compel a mortgagee to take out 


execution, whether he would or not: for, 


it might involve him in a ſuit, and would 


make him, nolens volens, bailiff to the mort- 
gagor; whereas, a mortgagee, who acted 
diſcreetly, would not enter, before he had 


forecloſed the equity of redemption. Ta 


which, the counſel, for the mortgagor, re- 


plied, 5 
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plied, that they would not eompel GC. to 


enter; but, in caſe he did not chuſe to re. 


Anne, in the 
dutchey. 
2 Eq. Ca. 
Abr. 594, 3* 


8 

Deeble. 

3 E. E : 

299. 

2 Ch. Ca, | 

T Bacon? $ 

Abr. 659. 
9 Rep. Ch. 

N 


ceive the profits, they deſired the rent might 
be brought into court: which the court held 
to be reaſonable ; and it was ordered, that, 
unleſs G. took out execution before the end 
of the term, he ſhould be anſwerable for the 
profits, as, in caſe of wilful default. 


It was held, by the court, to be the daily 
practice, that, if a mortgagee aſſign over 
his mortgage; yet, he muſt be made a party 


in a bill of redemption, that he may ac- 


count for what profits he hath received, in 
his time. 


Where there are ſeveral mortgages, an 
account ſtated between the firſt mortgagee 
and the mortgagor will bind the reſt, if 


there be no fraud, or colluſion. So, where 
the mortgagee ſued the mortgagor to pay, 
or be forecloſed of redemption, an account 
was directed, and ſettled, before a Maſter; 
and, then, a ſubſequent mortgagee, whoſe 
mortgage was made before the former bill 


was exhibited, ſued the firſt mortgagee and 


mortgagor, to have a new account, ſuppol- 
ing the former account to be falſe, and made 


by conſent and fraud, but did not inſiſt on 
any particulars, as, in fuch caſe, he ought 
to have done. The Lord Chancellor de- 


clared, ray the account ſhovld bind tho 


ſecond 


1 
ſecond mortgagee, without further exami- 
nation, if the fraud, and colluſion, were an- 
ſwered: for, the firſt mortgagee did all 
that he could, and was not bound to ſeek 


after the ſecond mortgagee; for, then, it 


would be in the power of the mortgagor, to 
make the aſſurance uncertain and endleſs 


to the mortgagee. It ſhould ſuffice to deny 


the fraud and collufion. by 


But, the account, berween the mortgagee 
and aſſignee, will not conclude the mort- 
gagor; but it will be referred to the Maſter 


68. 


. 


to ſee, what was really due, on the making 
the aſſignment, and what money was actu- 


ally paid thereon. 


An aſſignee, after | ſeveral | aſſignments, 
will not be obliged to account for profits, 
before his own time. Thus, where on a bill 


to redeem a mortgage, made in 1632, it 


Pen . | 


was inſiſted, by the defendant, that he came Pulley. 


in, as an aſſignee at the third hand, and, 
therefore, that it would be hard to put him 
to an account then; the Lord Keeper ſaid, 


that, as there had been no ſtint put to the 
time, at which a, mortgage was to be re- 


1 Ch. Ca. 
102. 


deemed, the defendant ſhould account; 


but, in regard he came in at an old hand, 


it ſnould not be taken, but ſo far, only, as 
vent in diſcount of his money, not, for the 


{urpluſ; age. 


SO, ; 
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Cloberxy Us 
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2 Ch. Rep. 45 


92. 


Ramſden v. 
Langley. 


2 Vern. 56. 


Badham v. 
SE Odell}. | 


» fant} 


So, where lands were extended in 162 6 


and held in extent, and then a bill was exhi- 


bited to redeem, and the lands not being 


redeemed, that bill diſmiſſed in 1641; 


afterwards, he who had the extent, by virtue 
of the diſmiſſion, ſold the premiſes to the de- 
fendant, and the plaintiff, having ſince 
bought the equity of redemption, came to 


redeem ; the court, notwithſtanding the diſ- 


miſſion and length of time, ordered an ac- 


count, from the purchaſe, not, from any time 
before, but, till then, the Fan to go ) againſt 


the intereſt, 


Where a mortgagor, 'kaviags been de- 
feated, after a ſpecial verdict and great agi- 
tation at law, in his endeavour to overthrow 
the mortgage by a ſuppoſed entail, exhibit- 
ed a biil to redeem. The mortgagee having 


ſworn, that he paid 1207. in defending his I 
mortgage, at law, although he had but 60“ 

coſts allowed him, there; the court deter- 
mined that he ſhould not be held down to the 


taxation at law, but ſhould, upon the account, 


be allowed all that he had laid out or ex- 
pended; and the mortgagee, fearing his mort- 


gage would have been defeated at law, hay 
ing got adminiſtration, as principal creditor, 
in the ſpiritual court, he was allowed the 


colts expended there alſo. 


An account, taken by a Maſter; upon 


a decree 1 in a bill of revivor, 1 by an 


infant 


131 Yo 
infant heir, will bind the heir, unleſs he can 
ſurcharge, " ws 1, 


Where he yearly rents, and profits, of an 
eſtate, in mortgage, greatly exceed the in- 


tereſt of the money lent, reſts are annually 


made, on making up the account, and the 
ſurplus applied, to ſink the principal. But, 
as this 1 is often attended with great hardſhips 


to mortgagees, (eſpecially, when" the ſum 


is large, and the mortgagee forced to enter 
upon the eſtate, and, then, can only ſatisfy 


4 Brown's 
Parl Ca. 447. 


Supra 392. 


Gould Us 


Tancred. 


2 Atk. 534. 


his debt by parcels, and is a bailiff to the 


mortgagor, withoyt ſalary, ſubject to an ac- 


count,) the Maſter is not obliged, on every 


ſmall exceſs of intereſt, to apply it to ſink 
the principal; 


make annual refts. To 


nor, has the court ever laid 
it down, as an unvariable rule, that the 


Maſter muſt, always; in ee ſuch account, 
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"2 © AP, 2M0V 
El Foxecloſure, 


H E ſame principle of ſubſtantial juſtice, | 
which induced courts of equity, to in- 
terfere on behalf of a mortgagor, who had 
forfeited his eſtate, (by not performing the 
condition annexed to the conveyance there- | 
of,) and to relieve: him from the conſe- 
quences, that, in law, followed ſuch neglect, 
rendered neceſſary the eſtabliſhment of rules, 
by complying with which, the mortgagee | 
might compel the mortgagor to perform the 
contract, on his part; namely, the repayment 
of the money borrowed, with intereſt, This 
may be done, either, by procuring a decree 
for ſale of the eſtate, if reverſionary, or, if 
in poſſeſſion, by calling upon the mortgagor, 
in court, to redeem his eſtate preſently, or, in 
default of ſo doing, to be for ever forecloſed, | 
that is, barred a0 utterly excluded his 
2 Inſt, 298, . equity of redemption without recall, unleſs, 
- en Jpecial circumſtances. 


Bonham v. Count of equity will; never decree a fore- 
Newcomb. 
2 Vent, 365. Cloſure, until the period, for payment 


of 


E 3 
of the money, be paſſed, and the eſtate, in 1 Vern. 232. 
conſequence thereof, forfeited to the mort- 5 2 Wo 4 
gagee; for, it cannot ſhorten the time given 
by exprels covenant and agreement deen 


the parties, as, that would be to alter the 
nature of the contract, to the injury of the 
party e thereby. 


On a bill for . the title of the 
mortgagee cannot be inveſtigated; but, he 


will be left to purlue legal means to eſta- 
bliſh it. 


2 
: — I ˙ x =z—__ 
4 = 25 — EZ 2 —— . 9 —— —— — ̃ — Ar 
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And, therefore, where a mortgagee 4 TOC. 
As 
to have his money, or, that the defendant 244 n 
hould be barred of his equity of redemp- 
tion ; it happened, that, by ſubſequent or- 
ders, poſſeſſion was directed to be given to 
the mortgagee, and contempt proſecuted for 
not delivering it accordingly; upon which 
the heir of the mortgagor ſet forth a title in 
his examination, that the mortgagee Ve: 
have debated, but he was not . : 
being inſiſted, that the courſe of the court, 
upon ſuch a bill, was, and the court could 
go no further than to take away the equity. 
of redemption and leave the mortgagee to 
ſuch title as he had, at law, but could not 
amend it ; which the Lord Chancellor agreed e 
o and diſcharged the contempt. „ 
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K mortgagee may bring an ejectment, at Booth 5 "2 | 
108 at t the ſame time that he hath a bill of | Jon.” * 
'F E fore 1 


*. 


1 434 J 


forecloſure depending; for, he will not be 


prevented from purſuing all his remedie, | 


for the recovery of his debt. 


But, ſpecial circumſtances may ariſe, 
which will take the caſe out of the common 


rule, and induce the court to grant an in- 


Ibid, 


junction, to ſtay proceedings upon the eject- 


ment. 


5 ha, where a bill was brought by the 
plaintiff againſt the defendant, for an ac- 


count of the rents and profits of an eſtate, 


vaunders v. 


Dehew. 


2 Vern. 271. 


dupraz 10. 


during the time that he was guardian to the 
plaintiff's brother, and for an injunction 


to ſtay proceedings upon an ejectment for 
the poſſeſſion thereof, it being mortgaged 


to him; the court, becauſe he was proceed- 
Ing to forecloſe the equity of redemption, it 
being entangled with an account of the per- 
ſonal eſtate, agreed to grant an injunction, 


N provided the plaintiff conlented to give ſe- } 
| urin to redeem. 


Althou gh a mottwats be, of right, intitled 


to a decree for forecloſure, after the eſtate 
becomes forfeited, if he act fairly, yet, if 


there be any injuſtice in the caſe, the court 
may refuſe ſuch decree. Thus, where 2 


| mortgagee, having notice of a voluntar) 
ſertlement, procured the truſtees of the eſtate 


ta convey to him ta protect his incum- 
brance; 


4 44s. } 

brance; the court, on a bill filed by him to 
forecloſe the children claiming under the 
ſettlement, refuſed ſo to do; ſaying, that, if 
he might be ſuffered to protect himſelf by 


carry ĩt lf by a decree, in 1 equity, to fore- 
cloſe. 


A mortgagee of a copyhold eſtate, who is 
not in poſſeſſion, may exhibit his bill againſt 
2 mortgagor, before admittance, for a de- 
cree of forecloſure ; and, after he has obtain- 
ed ſuch a decree, may bring his ejectment 


Where a mortgagee. is made party to a 
bill, praying relief is the ſame thing, 
as praying to redeem; for redemption. is 
to a Maſter to ſee what is due for principal, 


deem the mortgagee, the court will, on his 


him, which is equivalent to decrecing A 
forecloſure. | 


If che heir of 1 mortgage exhibit a 
bill to have the moitgagor pay the money, 


and be forecloſed of redemption ; it is a 
good cauſe of demurrer, that the executor 


the mortgage · money, is no party. 


for the poſſeſſion of the mortgaged premiſes. 


application, diſmiſs the bill, as againſt 


or, to be decreed to make further aſſurance 


of the mortgagee, Who may have title to 


Vis. Ad. 


getting ein the legal eſtate, they would not 


Sutton V. 
Stone. 


79. * Atk. 101. 


_ Counteſs 


Dowager of 
Oxford, 


intereſt, and coſts, the plaintiff does not re- 


"Peak Vs | 
Heariey. 


1 Ch. Ca. «51. 
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Meeker v. 
Tanton. 


2 Ch. Ca. 29. 


Duncomb v. 


Hanſley. 
3 Will. 
333 in notes. 


Clarkſon v. 


Bowyer er al. 


bill exhibited by the heir at law, will 
be binding, although | the executor or 


2 Vern. 66. 


the executor or adminiſtrator, and not to 
the heir; if it comes out, upon the hearing, 


he might have paid the debt; it was held 
by the Maſter of the Rolls and the regiſter, 


party; becauſe, the bill being only to fore- 


| make him a party, that had the equity, viz, 


run into an account thereof; and, if the 
heir would have the benefir of any payment | 
made by the mortgagor or his  EXECUt0T, he | 
muſt prove it. 


executor or adminiſtrator of the mortgagee, 


And, fince it 5 bat determined that, 
in all mortgages, the money belongs to 


that the executor or adminiſtrator are not 


parties, the plaintiff in the cauſe annot be 
permitted to proceed. | 


— 


The executor of the mortgagor need not 
be party; for, where, on a bill brought by 
a mortgagee againſt the mortgagor to fore- 
cloſe, it was objected, that he ought to have 
been a party, as, it did not appear but that 


that there was no neceſſity to make him 
cloſe the equity, the plaintiff need, on, 
the heir; and the courſe was ſo; neither 


was the mortgagee any ways bound to in- 
termeddle with the perſonal eſtate, or, to 


* 


But, a forecloſure obtained, ban 2 


adminiſtrator be not a party; for, if the 


ſhould, 


L 437. ] 
ſhould, afterwards, come againſt the heir 
of the mortgagee; to have the benefit of 
the mortgage, the heir, in caſe the land 
be worth more than the money, may pay 


him the money, and take the benefit of 
forecloſure to himſelf. ; 


Vet, where the heir of the mortgagee had 
forecloſed the mortgagor, the executor of 
the mortgagee being no party ; upon a bill, 
by the executor, againſt the heir of the 
mortgagee and againſt the mortgagor, the 
land was decreed to the executor, 


But, it is obſervable, that, in the laſt 
caſe, the heir made no offer to pay the mort- 


gage- money to the executor, which is the 


baſis of the reſolution, in the former caſe. 


A plea of a decree for forecloſure in the 
common form, with an averment of non- 


payment of the money, &c. but no final order 


Globe er 


NN. Y. 


Earl of Car- 


liſle, cited ia 


the laſt caſe. 


Senhouſe a 


Earl. 


2 Vez. 450. . 


for forecloſure, on appeal from Lord King, 


| was held not to be good ; for, although 
ſuch plea and length of time might be a 


good defence, yet, as a plea, it could not 
ſtand, for want of a final order. 


On a decree to forecloſe at a period cer- 
rain, the computation of time muſt be, ac- 
cording to calendar months, and, not ac- 
g cording t to lunar ones. 3 


Anonymous, 
Barnard 324. 


Se. 2 Eq. Ca. 


Abr. 605. 
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A d&rit to fortetoſe tenant in tail of an 


equity of redemption, will bind his iſſue, and 


alſo thoſe in remainder, who are no parties 


to the mortgage; becauſe, the equity of 


redemption is a right ſet up, ozly, in a court 
of equity, and may be there extinguiſned. 


Thus where, in May 1613. R. on his mar. 
riage with D. his wife, ſettled lands on him- 
ſelf for life, remainder to D. for life, remain- 


der to the heirs male of his own body, and 


then died, having iſſue C. his firſt, and H. 
his ſecond ſon. D. his widow, married wich 

G. and they entered on the lands in queſtion 
as D's jointure. C. the fon, in Novenber 
1638. for 800/. conveyed theſe lands by 
deed, fine, and recovery to G, and his wife, 


to the uſe of D. for life, remainder to the uſe 


of C. and his heirs, till he failed to par 


Teveral ſums, amounting to 800 7, at ſeveral 
days, and, after defaulr of payment of any 
of theſe ſums, to G. and his heirs. After- 
wards, in 1639. C, on his own marriage, 


ſettled theſe lands on himſelf for life, remain- 


der to M. his wife for life, remainder to his 


Hirſt and other ſons in tail, remainder to H. 


in tail. In 1650, G. with the conſent of C. 


aſſigned his eſtate, which was for the ſecurity 


of the $007. and was forfeited, to B. In 


1656. B. obtained a decree to forecloſe, 
_ unleſs C. paid him what was due: C. died I 


without iſſue male; D. lived till 1668; 


2 | = then, 


[ 439 ] 
then, H. exhibited his bill to redeem, alledg- 
ing, that he, being no party to the decree, 
and C. but tenant for life, it could not 
bind bim. 


But, the court were of opinion, that H. 
ought not to be admitted to redeem; and 
Lord Chief Juſtice Hale ſaid, he was of 
opinion, that there was no colour for ſuch 
a decree; that it had gone far enough, and 
that he would go no farther than precedents in 
the matter of equity of redemption, which, 


had too much favour already; there ſhould be 
no decree for H. in reſpect of the antiquity, 


for, if he would redeem, he muſt come in 
time. It was but juſt to forecloſe for not 
coming in time; and a decree to forecloſe 
tenant in tail, ſhould bind his iſſue in an 
caquity of redemption. The eſtate moved 
from C. to B. and not from H. and C. was 
the viſible poſſeſſor and owner. It was a 


great ſore that mortgagees were but bailiffs ; 
and the limitation to H. was but voluntary, 
ſo his pretence was not to be ſupported 


againſt a purchaſor, for, ſo, a mortgagee | 
was; here the purchaſe was made abſolute 


by the decree, and, if there were divers re- 
mainders of the equity, there would be no 


3 occaſion to make them all Parties. 


But, although, where there is a clear te- 
nancy in tail, there is no occaſion for the 
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al. 
2 Vern. 518. 


Draper et al. 


. 
Jennings er 


Sherman v. 


remainder-man's being a party to a bill of 


eltate for life, the remainder- man ought to 


I, there be many incumbrancers, ſome of 
whom are not made parties to a bill to fore- 
cloſe, the plaintiff, in the bill, may, not- 


he has brought before the court, 


be bound by ſuch decree. Thus, where R, 
mortgaged his eſtate to S. for 99 years, 
to P. for 40 years, then to T. the plain- 
tiff's huſband for 15001. and afterwards to 


ſetting forth a title to diſcover the defend- 

ant's title and redeem; to which the de- 

fendant anſwered, but no further proceed- 
ings were had, 'by the Plaintiff, B. had 


11 440 ] 
forecloſure, yet, if there be an expreſs 


be a party. 


withſtanding, forecloſe ſuch defendants as 


of 


But, thoſe not parties to the ſuit, will not 


B; B. bought in the two firſt mortgages ; 
then the plaintiff, adminiſtrator, durante mi- 
nore tate, exhibited a bill againſt R. and B. 


notice of the plaintiff's title ; then, B. not- 
withſtanding, exhibited a bill - againſt R, 
alone, to redeem of be precluded, and ob- 


rained a decree; during all this time R. was 


in poſſeſſion. After precluſion af the de- 
fendants to the laſt bill, C. bought B's 


intereſt, and then, the plaintiff, the widow of 
7. brought a bill to redeem, to which C. 
: 1 8 his Pusgchuſe and the equity of re- 


ee 


[ 441 ] 


Jemption barred. Upon this tate of is 
caſe, the queſtion was, whether B. ſhould 
have made the now plaintiff party to his bill 
to forecloſe, and whether ſhe ought not to 


be let in to redeem? The Lord Keeper de- 


clared, that the caſe was to be judged by 

comparing them on both ſides, and fo 
chuſing the leaſt inconvenient ; that, it was 
extremely miſchievous to the mortgagee, 
to make all perſons that had intereſt, parties: 
for, by that, every mortgagee, in caſe of ſe- 
veral mortgages, would be continually a 


bailiff, and his work never at an end; but 


that, on the other hand, though all were 


not parties, yet, thoſe who were omitted, 
would be helped at laſt, as, they would be 
intitled to their principal, intereſt and coſts; 


for, they might come in as to the firſt, ſe- 


cond, third, or fourth mortgages; hier 


if the plaintiff ſhould no! be relieved, 
would be irreparable loſs and ruin; 3 
trouble and pains, being leſs prejudicial than 


ruin and total loſs, his e over- ruled N 


. the plea. 


If there be tenant for life, reverſion in fee, 
and he in reverſion mortgages his eſtate, in 
fee, and the mortgagee deviſe it, the de- 
viſee may bring his bill to forecloſe againſt 
the mortgagor, and need not make the heir 
ol the deviſor a party; becauſe, he hath no 


_ "nay. 


How wv 


1 Eq. . Ga. 


intereſt W the land, it being all deviſed 


Vigures. | 
1 Ch. Rep. 
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away from him; and, therefore, the deyiſte 
need only forecloſe the mortgagor. 


Sale v. On application to the court by the mort 
Freeland et al. N : | 
2 Vent. 351. Bagee, an infant will be forecloſed. 


Per Lord But, the intereſt of infants is ſo far regard. 
T | 5 
2 Vern. 342. ed and taken care of, in the Court of Chan. 


Booth. v. Ccery, that no decree to forecloſe, can be made 


h. : $5 

© Feb 295. againſt them, without giving them a day to 
ſhew cauſe againſt it, when they come of 

age. 255 

1 ee 22 I upon a bill brought to oblige an 
2 Vern. 392. infant to redeem a mortgage; upon the 

Leving v. 
3 hearing, it was decreed to an account, and 


Pre. Ch. the infant to pay what ſhould be reported 
9 _ unleſs cauſe, Sc. 


3 Bacon's The wards of ſuch decree are "hin 3 0 And | 
Abr. 148. this decree is to be binding to the ſaid 75, 
ys the infant, unleſs he ſhall, within fix months 
after he ſhall attain his age of twenty-one | 
years, (being ſerved with proceſs for that 
purpoſe,) ſhew unte the court good cauſe | 
to the contrary,” 1 


n If he ew no cauſe, the detree i is n 
15 abſolute upon him; but, when he comes 
of age, and ſhews cauſe within the ſix months, 
he may, upon motion, put in a new anſwer 


and make a new defence; for, it would be 
£0 


E 


no purpbſe to give him a day to N 8 v. 


_ if the infant, notwithſtanding, Cant 


was concluded by what his guardian had 504. 
done, who may have made an improper Sar 
defence, or may have miſtaken the nature of Lord How- 


ard v. Sir 
his caſe. | John Napier, 


3 Brown's 
T his proceſs is, is way of hips to be Parl. Ca. 301. 
ſerved on the defendant on his coming of 
age, and is a judicial writ, and muſt be re- 
turned in term time. If the infant ſnews no 
cauſe, the deeree 1 is made abſolute, 


But, when he comes of age, be will not Mallack 1 
be permitted to go into the account, nor Galton. 
will he be ſa much as intitled to redeem 
the mortgage, by paying what is reported 
due: but, will be only intitled to fhew 
an error in the decree, or, that it was n 
juſt ; ſo it was admitted, by the counſel 
on both ſides, in the caſe of ny v. Kn, 5 
13 of Moy 1730. 1 8 e 


3 


And where the mortgage depended upon Sale w. Free» - 


a diſputable title, viz. whether the anceſtor —_ my 
of the infant had executed a power, out of Supra 4155 ; 
which his right to mortgage areſe, and, fo | 

no money could be expected upon aign- 

ment of it over; the court would not decree 

the infants to be forecloſed, il e came 

of age. 5 


9 


3 Will. Rep. 


Conant 
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Booth » It is ſaid, the proper way, In caſe of an 
Rich, infant, is to apply for a decree, that the 


5 * lands may be ſold to pay the debts, and that 


will bind him; for, in that caſe, no for. 
fieiture will incur to him, as the ſurplus 
will be his, after the debts paid. But, 

even then, if he be decreed to join in the 

* conveyance, he muſt have a day after he 
2 Vern. 429. comes of age; for, there is no other way, 
Pre. Ch. than this, for the infant to ſet forth his title, | 


18 

3 . Which he ought to have an opportunity of 
Caine. | doing. 

1 Will. 504. 

Cooke v. But, if the mortgagee or his alienee be 
Parſons. 


. ſatisfied, and does not require that the in- 

429. 

Supra. fant ſhould be a party to the ſale : in ſuch 
caſe, the legal title being in the mortgagee, ! 
and the infant having a mere equity; the 

_ decree for ſale, the infant being no party, 
may be made without a day to ſhew cauſe, 
but, then, the caſe will be open to inveſti- 
e when the infant attains his age. 


Mallack v. | It is ſaid, that if a . before her 
J Will Rep. marriage, or the anceſtors of a woman, 
. mortgage lands, and the equity of redemp- 


Hopes 443- tion thereof veſt in her, being a feme covert; 
upon a bill brought by a mortgagee to 
forecloſe, ſhe is liable, to be abſolutely 

forecloſed, though the procedure be during 
the coverture ; ard, it is certain, that ſbe fhatl 
| 1 e "Rove 


Fas 1 : 


have no day given to ber, or ber heirs, to re- 
deem after the coverture ſhall be determined. 


This diſtinftion between the caſe 
of a feme covert and of an infant, as to_ 
a day to ſhew cauſe, reſults, I apprehend, 
from the different cauſes which give riſe 
to their reſpective diſabilities, and from the 
duration of thoſe diſabilities. The diſabi- 
lity of infants is the conſequence of a pri- 
vilege given them, by law, for their pro- 
tection, founded on the natural inability, 
which is preſumed to attend perſons of ten- 
der years, to act for themſelves, and which 
determines with their minority. That of 
femes covert is an abſolute incapacity, ariſing 
from their having loſt, by coverture, all 
powers of acting for themſelves ; the law 
conſidering them, as having voluntarily 
delegated their rights to their huſbands, or 
rather, that their rights are merged in thoſe 
of their huſbands. The law, therefore, 
conſiders an infant, as capable of doing no 
| binding af during a certain definite period, 
unleſs it be, evidently, for his own good; 
but, from a feme covert, the law takes the 
right of acting reſpecting her civil con- 
cerns, and, having inveſted the huſband 
with the right of acting for her, leaves her 
liable to the conſequences of his neglect, 
if there be no fraud. The right, therefore, 
to ſhew cauſe againſt a decree of forecloſure, 
made 5 


8 
246. 3. 


3 f 
. 
made during infancy, after the infant at- 


tains his full age, is in equity analogous 


to the privilege he hath, at common law, 
on an action brought in relation to his in- 


heritance, the decifion upon which would 


be a perpetual bar to him, to pray the pa- 
rolle to demur ; for, as, in fuch caſe, at lay, 
he was not permitted to go on, but for the 
tenderneſs of his years, (in reſpe& Whereof 
the law inferred want of underſtanding in 


him,) and, for his benefit, that he might 


not be prejudiced in his eſtate; the court 


gave an interlocutory judgment, that the 
ſuit ſhould remain over, until he attained 
his full age; ſo, in equity, though in re- 
ſpect of the original contract, and the right 
bol the mortgagee to his money, and to ena- 
ble him to procure 1t, a decree to forecloſe | 
is not ſtayed, yet, the rights of the parties 
remain juſt as they were, until he attains 
his age; when, if any reaſon exiſted at the 
time of forecloſure, which, if urged to the 
court, would have been a ground for refuſ- 


ing it, he may take advantage of that, and 


have it opened: but, the parolle never de- 
murred on account of coverture, for, there 


was no natural incapacity to act in the wife 


but a legal diſability, ſhe having delegated 


her power to another by her own act, and, 


thereby, made herſelf liable to the conſe- 
quences thereof; and it would have been 
repugnant to every principle of equity, that 


[ 44% | 
the mortgagor, who lent his money under 
a ſtipulation to be re-paid at a time certain, 
for the performance of which the land was 
bound, ſhould, by the accident of coverture, 
have been hung up for an indefinite period 
of time, to be determined by the death of 
the huſband; for, this differs from the caſe, 
where huſband and wife have a right of en- 
try, which, if loſt by the neglect of the huſ- 
band, will be renewed in the wife after his 
death : as, there, the right to the lands is 
in the wife, and comes to her, at a period, 
when, by her incapacity, ſhe cannot avail 
herſelf of her right of entry, as the means 
of recovering her eſtate, and no perſon is 
injured thereby; but, in the caſe of a mort- 
gage, the right, to the lands, in law, is veſled 
in the mortgagee, by the contract of the par- 
ties, for want of performance of the con- 
dition; and the court is only called upon, to 
inforce the contract, by cloſing the equity of 
redemption, without which the mortgagee _ 


can neither get his money, nor, Wan. 
intermeddle with the land. 


- "Bur, | although a fame conver oa not Gilb. Forum 
have a poſitive day given to her, on which Romanum 


161. 
ihe may ſhew cauſe againſt geen 20 Ren: o. 


infant ſhall; yet, I apprehend, if a bill be Logan et vide : 


Will. 450. 
brought againſt her, and her huſband, during . Will 435 


coverture, reſpecting her inheritance, which 
he claims, merely, in her right, and he, after- 
wards, 


Soley v. Sa- 
Iiſbury, 


9 Mod. 1 53. 
Sc. 2 Eq. Ca. 


Abr. 600. p. 
=: 


SGreſwold v. 
Marſnam, 2 


- Ch; Ca. 170. 


Supra 103. 


[ 448 ] 


wards, dies, the right ſurviving to her; ſhe 
may draw into queſtion, and examination, 


the validity of the decree, obtained againſt 
her during coverture, and avoid and reverſe 
it, if there be Juf cauſe ſo to do. 


If there be any unfair conduct in the 


mortgagee, the court will open the fore- 


cloſure. 


Thus, where a mortgagee obtained a 
decree to forecloſe the mortgagor, pending 
a ſuit by his creditors to haye the eſtate 


ſold for payment of their debrs : the court 


decreed, that the creditors ſhould redeem 


upon payment of principal, intereſt and coſts 


to the mortgagee, and referred it to a 


| Maſter to take an account thereof, and di- 
rected that the lands ſhould be fold ro Pay 


the creditors. 


"Ho; - if there be 4 mortgagee, and ſeveral 


judgment creditors, and the perſons, to 


whom the judgments are given, give the 
mortgagee notice thereof and tender him 


Payment; if the mortgagee, afterwards, ob- 


tain a Sefer to forecloſe, the court will, 
upon a bill filed by the judgment creditors, 


open the forecloſure, and decree them their 
money. 


But 


„r. 2 — — 
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But, if the mortgagee had no actual no- | 


tice | of the judgment, the decree to fore- 


cloſe would bind the judgment-creditor. 


ed guere, for, in the principal cafe, the mort- 


oagee purchaſed the eſtate, after forecloſure, 
for a further ſum of money; and, in the 
caſe of Godfrey v. Chadwell, it was held, 
that a ſecond mortgagee might redeem! the 


firſt, after a decree obtained by him to fore- 


2 Vern. 601. 
et vide Mor 
rett v. Wel- 
terne. 
Supra 104. 


cloſe, although the firſt mortgagee had no 


notice of uy oven e before the 


decree. eee , Fe oye ied 


But, ha firſt mortgagee wal be allowed 


all his e out of pocket. 


Thus, "where Fog a ſecond. mortgagee, 


came to redeem H. who had been at great 
expences in law ſuits to forecloſe the mort- 
gagor, and, otherwiſe, in relation to the 


eſtate; the court ordered, that, his coſts 


ſnould not be taxed, as in an adverſe ſuit, 


but, that he ſhould be allowed all his coſts and 
expences, as was done in the caſe of a ſolici- 


Lomax v. 
mae, > 
2 Vern. 185, 


tor, who laid out and diſburſed money for 
his client; and further, that the profits of 
the eſtate in queſtion ſhould be applied, in 


the firſt place, to pay, and ſatisfy, what was 
due for ſuch coſts, charges, and diſburſe- 
ments, before it was applied to fink the 
principal; for, that it was not reaſonable 


he ſhould wait for it, and be allowed it only 
on the foot of the account, (as had been 
LN 8 8 _ 


uſually done,) whereby he might loſe the 


6 Anony. 
Barnard 
| Rep. 221. 


Sc. 2 Eq. Ca. 


Abr. 605. 
37s» 


Thus, where a decree for forecloſure waz 


near expiring, the mortgagor obtained an 


more. After this, he procured another 
order for enlarging the time, ſix months 
further, but, it was made part of that 


1 45 


* 


intereſt Wer e for ten or more Nan toge- 
Veen i 20 gn, 119 5 4 0 705 
The time RT Ants Linited on a . 
cree for forecloſure; may be renewed ſeve. 
ral times, upon ſpecial circumſtances. 


* 
. iv 
x 1 
* 
* 4 1 0 


made, and ſix months time given thereby 
for redeeming, according to the uſual form 
of thoſe decrees; the ſix months being 


order, for enlarging the time, for ſix months 


; order, that he ſhould fign. the. regiſter's 


book, and, thereby, agree not to aſk 


for a further enlargement. : He ſigned 
the regiſter s book for that purpoſe, accord- 
ingly. Notwithſtanding which, on a fur- 


ther motion, that, the time might be 


enlarged ſix months more, upon this 


circumſtance ; > phat. the. eſtate Was of 


greater value than the incumbrance upon 

it amounted to; the Lord Chancellor was 

of opinion, that, upon that ground, the 

motion was reaſonable; but, made it part 
of his order, that Wan laſt cap bans; be 
4 | Pore gtorye. ED | | 


- oy . J . 4 ? , 7 . 
| Py * F * ̃ * 
* BY WW 93 a | 
* 


kk Hi 5 


And, where it appeared, that, notwith⸗ i Ch. On. 63% 


ſtanding” 4 contintied endeavour,” on the 
part of che mortgagor; to fell the lands 
mortgaged, and pay What was due, he was 
prevented by inevitable neceſſity,” and no 
wilful default could be alledged in kim, 
as, where a rebellion was ſublüfklng; the 


e 


ber V. 
Beavit 1 Rep. 
Che 203% 
Jimoord v. 
Claypool. 

1 Ch. Rep. 
262. 


court enlarged the time, as to the perform. | 


ance of ſuch decree, NOR ir had 
been Hebel and inrolied. . . 


"4 


A decree et fokeclofure. will not be 


opened, in favour of a mere volunteer; for, ; 


Rokkarick e v. 
Burton, 
Supra 438. 


a mortgagor is a purchaſor, and ſo, hath Sc. 1 Eq. Ca. 


equal equity with a volunteer, and, an 


abſolute eſtare, in 1 by the forecloſure. 
105 14 


Abr. 317. 4. 


ff 


te Welch nicirgaghs,| 1 by; a i Yes: 406. 


agreement, profits are to be ſet N 
intereſt, there can be no fofecloſure. 


A forecloſure, MER /ETE by a firlt mort- - 


gagee againſt, 4 ſecond mortgagee, will be 
opened, in favour of ſuch ſecond mortgagee, 
if the land be afterwards deviſed by the rt 
mortgagee to the mortgagor ; for, although 
the ſecond mortgagee, having accepted: the. 
lands already mortgaged for his ſecurity, 
muſt hold them, ſubject to the ſame condi- 
tions, to which they are liable in the 
hands of the mortgagor, (he being able to 
convey only what he has, Which is an 
ſtate ſubject to forecloſure, unleſs redeemed 
either . him, or thoſe claiming under him 2 


„ 


Howel vf 


Price. 


F 143- 


* 
4 
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mortgagor may put in, in anſwer to this claim. 


| Salk, 276. 


Lord Can- 
more's caſe 
cited, 

1 Vern, 148. 


Cook v. 


Sadler, : 


2 Verm 235. 


and to be let into a ſatisfaction of his money 
to which, the defendant pleaded the former 


thoſe of a ſubſequent claimant under him; 
and the mortgage-deed may be made uſe of, as 


and ſells it to A. and his heirs; in which 


| convey to the ceſtui 7 NN” 


to compel him to redeem or to be forecloſed, J 
and forecloſed him accordingly : after- 
' wards; the firſt mortgagee, by his will, de- | 
viſed the ſame premiſes to the mortgagor; | 
whereupon, the ſecond mortgagee brought 


| yet, as between FA mortgagor and mort. 
gagee, the debt continuing due, and the 
charge on the eſtate valid, it is capable of 
re- attaching upon the lands, if they come 
again into the hands of the mortgagor, or, 


a kind of equitable eſtoppel, to any plea the 


It in ſome degree reſembles the caſe, where 
a man naked. a leafe, by indenture, of D. 
in which he has no intereſt, and, then, pur- 
chaſes D. in fee, and, afterwards, bargains 


caſe A. will be ſubject to the leaſe. So, 
where a truſt is broken, and, then, ſome- | 
thing done which is a full bar to the ceſtui 
que truſt, yet, the land coming, afterwards, 
to the truſtee's hands, he was decreed to 


Thus, where there was 2 firſt af ſecond 
mortgage made of the ſame eſtate, the firſt | 
' mortgagee brought a bill againſt the ſecond 


a new bill, to ſet aſide the firſt mortgage, 


fuit, and decree of forecloſure : | but, the | 
1 1 


* 8 | 1 

453 ] 
court ordered the defendant, t to > anſwer the 
bill. | e 


And, if the mortgagee, after having ob- 

tained a decree to forecloſe, take out pro- 

ceſs upon any counter-ſeturity, with intent 

to recover his mortgage · money, this 1 
amounts to a waiver. As, if a mortgagee, ex ing v. 
after having got a decree to forecloſe which 1 2 1 

is ſigned and inrolled, bring an action of Abr. 317, 3. 
debt on the bond, given at the ſame time, 

for payment of the money and performance 

of the covenants in the mortgage-deed; 
ſuch action will open the forecloſure, and 

let in the equity of redemption of the mort- 
gagor. For, though the court vill, in its diſ- 
cretion, after a reaſonable time, allow the 
mortgagee to Take the benefit of the condi- 
tion annexed to his eſtate; yet, as this is 
requiring to have ſtrict law, and, often, at- 
tended with actual injuſtice, and the pay- 
ment of the money is the eſſence of the 
contract, and effects ſubſtantial Tight be- 
tween the parties, the court is willing to 
ſeize any opportunity, either of an actual, 

or implied conſent, of the mortgagor, to : 
open the forecloſure, and. ler in the mort- 


84gor to redeem, ng 


* 
„ * 
9 


But, a bill of reviyor, and ſupplemental : - 
bil, will be no waiver of a decree to forecloſe, | 58 
Thus, where, in 1717. a bill Was brought due {= 5 


F893. 0 Eq. 186, 


aſſets of the defendant, the mortgagor, and, 


"Fas Þ 
10 raven: be forecloſed; and, likewife,: 
| "oro bill to redeem, on which there Was a 
decree, to be let in, on payment of principal 
intereſt and coſts, or, elſe, to be forecloſed. 
the mortgagor died; and the account being 
taken, the plaintiff, finding the eſtate in. 
ſufficient, brought a new bill of revivor, 
and, partly, a ſupplemental. bill, both to 
review the former decree and proceedings, 
| and, likewiſe, to have an account of the | 


thereour,, to have ſatisfaction for a 5 
which was given, as a collateral ſecurity, with | 
the mortgage. The, defendant, who was 
the executor of the mortgagor, be the 
former decree, in bar; inſiſting, that the 
plaintiff had elected his fatisfaQion, and had 
not fo much as ſuggeſted, that it was defi- 
cient; ſo. that it did not appear, but that 
he might receive a double ſatisfaction for his 

debt; and that it was. plain he had. not 
waived the mortgage by his bill of Teviyor. 
The plaintiff: inſiſted, that it was the prac- 
tice of the court, that taking out of proceſs, | 
or making uſe of any counter-ſecurity, was, | 
nn itſelf, a waiver of the forecloſure; and 
that a mortgagee had, always, his election to 
waive, and open the forecloſure, and to have 
recourſe to his bond and covenant, if he 
thought proper. But, the court Was ok 
Fo opinion, that the plaintiff, by his revivor, 
8 had not waiwed the ee or, al mh 


— E 


* 2 


L 5 J 
a6 ſuggeſted a deficiency; and the plea was 


directed to ſtand for an RO ne a 
liberty to excepft. 


Except in the ame already mention- 
ed, I do not find that any rules have been, 
nor do I apprehend, any can be, laid down, 
by courts of equity, as to the exerciſe of their 
juriſdiction in opening forecloſures, either 
with reſpect to the time, which ſhall be con 
fidered as a bar, or, to the particular cir- 
cumſtances, which will intitle a ſuitor to this 
interpoſition of the court; for, caſes of this 
ſort, embrace ſuch a variety of conſiderations, | 
and are, frequently, ſo complicated in their 
nature,” OO depends, in a great de- 
gree, upon its own combined circum- 
ſtances e be rather conſidered, as an 
inſtance of the fact, that the courts will in- 
terfere to open a forecloſure, than, as a 
general rule, as to the circumſtances, in 3 
which velief will be given. 1045 = 


0 


T his a of. ee was s open- Burgh _ 
ed, after ſixteen ants FRETS. the bill was is Vin GE 


againſt 4 mortgagee, . o had obtained his 476, 2 
ſecurity, part by Maa mortgage, and part Ae 8 Xo) 7 
by affignment procured; under colour of being 2 Brown's 
a friend to the mortgugor; but, in truth, hin 
with a view to get him into his power, that 

the? den minen his own terms, 


e e 7 r 


Lant v. 
Criſpe et al. 
2 Brown's 
Parl. Ca, 
3 

2 Eq. Ca. 
Abr. 599. 


a. 21 Vin. 


vol. 15. p 


$99; Gl 16. 


purchaſe his eſtate, which was worth three 


ing himſelf as having an abſolute eſtate in 


thereon, by pulling down buildings that 


ordered, upon terms. But, this, and ſeveral 
other orders, grafted thereupon, . ſimilar in 


by precedents, to enlarge the time for re- 


cence for ſix years, under a forecloſure, by 
his own conſent ; - eſpecially, after an alter- 
ation had been made in the eſtate; either, 


[ I 
D | 
. &S © * + 44S 


times as much, as the money, that dad been 
advanced thereupon. | : 


But, where the mortgagee, in 1711, en- 
tered into poſſeſſion, ' upon a | forecloſure 
made abſolute, *by conſent, and, conſider- 


the mortgaged premiſes, by virtue of the 
decree, proceeded to make improvements 


were ruinous; the mortgagor, ſix years 
after, in 1717, moved the court for fur- 
ther time to redeem; and, it was ſo 


their nature, were reverſed, upon ap- 
peal to the Houſe of Lords, upon the 
grounds, that it was not conſiſtent with the 
practice of courts of equity, or, warranted 


demption, after the mortgagor's acquieſ- 


by pulling down the buildings, enlarging 
them, or otherwiſe; that the appellant had 
been two years in poſſeſſion, before he be- 
gan alterations on the eſtate, when he 
might look upon it as his own, having 
ſuch a title as would ſatisfy a purchaſor; 
and, that the money, reported due to the 
Do . | 


„ T. 4% FT 
appellant, amounted to as much, as the 
clear rent, at fifty-eight years purchaſe, ex- 
cluſive of ſubſequent intereſt and coſts that 


would incur, if the litigation were ſuffered to 
prin N 


In the laſt caſe, the mortgagor urged, 


the appellant's acquieſcing at firſt in the order 
made, in 1717, in the examining witneſſes, 


and not oppoling the ſubſequent orders for 


_- 


enlarging the time, as, amounting, to an ad- 


miſſion, that thoſe orders were juſt, and 


that the eſtare 1 in '” quenion' Was mn ae 


able. 85 


4 So, in the kale of Wichalſe, executor of 
Wicbalſe, againſt Short, neither over- value 
in the eſtate, or, even a parol agreement 


to redeem, were held by Lord Couper or 


Lord Harcourt, Chancellors, to be ſuffi- 


cient reaſons to open a forecloſure, after 


twenty years; and their decree. was, after- 


_ wards, eee on e to the Houſe of 
Lords. 1 


als that Ch W, "chat plaintifs kite huſ- 


band, having mortgaged his eſtate at Le 


Wichalſe 


Exr. of Wi- 
chalſe . 


Short. 
Brown's 
Ca. Pal. 


414. 


2 Eq. Ca. 
Abr. 177. 
Pl. 1. Vin. 


vol. 7. p- 


298. Ca. 15. 
vol. 15. p. 


478. Ca. 2. 


to ſeveral perſons, and the mortgagees 


preſſing for their money, the defendant S. 
was prevailed on to advance 1000 J. for 


diſcharging thoſe incumbrances; and, 20> © 
cordingly, the ee mortgages were F 
1 > aſſigned _ 


=> W- ; 
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EST 
affigned to him, by deed,” dated the '2oth 
of September 1691. He, afterwards, ad. 
vanced to V. a further ſum of 500 J. on 
the 3d of December 1692; ſo that the 
eſtate, then, ſtood mortgaged to him for 
500 J. and intereſt. | 

Neither peine or iet ; on paid 
at the time limited by the mortgage, or, 
for above two years afterwards, &, in 1694, 
exhibited his bill againſt W. in order to 
forecloſe ; to which bill . put in an an- 
ſwer, admitting the 1500 J, and intereſt, to 
remain due, and offering to pay the ſame, 
at ſuch time, as the court ſhovld appoint; 
but deſiring a reaſonable aue to fell his 


ir * a 


16 8 " 

00 0 188 of uh. 189 N was 
| Md; and a reference was made to à Maſter 
to compute the ſum due &c. and, on pay- 
ment thereof by W. at or before Lady-day 
then next; he was to have a re- conveyance 
from the plaintiff; but, in default thereof, 
L ſtand forecloſed: and it was decreed, by 
conſent, that, if, in the mean time; V. 
could procure a purehaſor for _ _ 
7 $, ſhould Joſh, in A x fale theredf, ad 
| e "21983 103-6; 
The time for payritne] a 15 the 
Pad which was the 29th of Augull, 
5 was aftetwards' * to the 24th 
0 ol 


L 4590 1. 


of July, 1697, when, the money not being 
paid, nor any purchaſor of the eſtate Procur- 
ed, the decree of forecloſure. was, on that 
day, made abſolute, and, it being afterwards 
duely ſigned and inrolled, S. was put into 
pop of the mortgaged eſtate, 5 


The mortgagor lived ahve Acht penn 


eee but never attempted to open 

the forecloſure, or to diſturb .S. in his 
poſſeſſion ; | yet he, nevertheleſs, . tool 
upon him to deviſe this eſtate to his wife; 5 
who, in Hilary Term 1708, about three 
years after her huſband's death, exhibited her 

bill in the Court of Chancery againſt S, 
praying, an account of the rents and profits 


of the premiſes, and to be let into a re- 


demption of the eſtate, upon a ſuggeſtion, 
that the former decree, and Heer dine had 


: been obtained by colluſion, | a 


FCC 


open the forecloſure, the defendant plead- 


ed the inrolled decree, and his. poſſeſſion 
under che ſame, in bar; and, by his an- 
ſwer, denied any colluſion in obtaining that 


decree. 0 And, upon arguing this plea, be- 


fore Land Chancellor 1 it was "ho 55 


* 


loy ied. nt 5 


e 
* * 85 


But, hs pleineil 8 3 and Ne 
VAR being FIRED me cauſe was 
e 


2 Eq. Ca. 
Abr. 177 · I in 


+>. eee 


. 
heard before Lord Chancellor Harcourt, in 
April 1714 ; when, his Lordſhip declared, 
that the defendant had fully proved his 
plea, and, therefore, diſmiſſed the bill, with 
coſts: which decree of diſmiſſion was, af. 
terwards, affirmed, on n appeal to the Houſe of 


N 


It appears, both from the reaſons ſug- 
geſted, by the parties to the appeal to the 
Houle of Lords, and by the report of this 


cafe, that the plaintiff, in the original ſuit, 


did not reſt, ſolely, upon the ground of fraud 


and colluſion, in the original decree for fore- 


cloſure, but alſo relied upon frequent pro- 


miſes, made, ſubſequent to the decree, by the 
mortgagee to the mortgagor, to be account- 
able for the rents, and to re- convey on the re- 


payment of his money, and likewiſe upon the 


value of the eſtate, which was conſiderably 


more, than what was due to the reſpondent. 


But, Lord Harcourt, in giving his opinion, 


ſaid, that the plaintiff came too late; for, that 
he knew no inſtance, where a man had been let 


in to redeem, by a new bill, after a decree of 
forecloſure, ſigned and inrolled, upon any pa- 
rol agreement or declaration, or, by reaſon 
e, any over-value of the eftate ; ſuch a practice 


would be of dangerous conſequence, and 


1 abundance 1 2 


4 But, 


But, it is obſervable, on the prineipal caſe, 
that the mortgagor himſelf had acquieſced, 
during his life-time, under the decree; 
and that the plaintiff's claim, was that of 


a voluntary deviſee of an equity of redemp- 
tion, which had been duly and regularly 


forecloſed. near 17 years befors: for, per- 


haps, a difference would be made if the 


application came early, and was from the 
mortgagor himſelf; eſpecially, if all things 
were in ſtatu quo, and no injury would reſult 
to the mortgagee from expences, incurred in 
repairs, improvements, or otherwiſe; as, in 


ſuch caſe, although the mortgagee hath the 


legal title, yet, the mortgagor ſeems to 


have the greater equity. Beſides, as the 


original intention of the parties was a loan, 


not a purchaſe, no injuſtice would be done 


by giving the mortgagor leave to redeem, 


upon making full ſatisfaction to . mort- 


gagee. 


Such 2 dittin gion 1 to og warranted, 


by the obſervation of the court in the caſe 


of Reſcarrict v. Barton; in which ,redemprion 
was denied to a remainder-man after twenty 
years; but, the Lord Keeper ſaid, that he 


made a great difference between parties that 


1 Chan. 


e eee, 
Supra. 438. 


Thy. 


came to redeem, who were no parties 10 the 


mortgage, and thoſe that were, 


T he mortgagee 9 it a debt, in has 


| vill, to a collateral Purpoſe, only, will 


not 
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Tocke v. 
Biſhop of 
Ely et al. 
ED S Parl. 
Ca. 119. 
Viner vol. 
15. p. 476. 
Note toCa. t. 
2 Eq. Ca. 
Abr. 608. 
© iy 


not älter the nature of the eſtate the 
mortgagee hath in the premiſes," after a 
forecloſure: made abſolute; and mn} years 


Thus, there: Charles Seurevills, in” 165. 
405 5, 1677 and 1678. made ſeveral mortgages 
of his eſt ates, in the county of &, to Sir Fran- 


cis Nortb for ſecuring ſeveral ſums of mo- 


ney, amounting in the whole, to 2300“; 


and, in 1682, Sir Francis Nerth, in con- 


ſideration of 2386 J. 5s, paid to him by Lady 
Gleabam, aſſigned over all his ſecurities, 


upon this eſtate, to her and her truſtees. 


Lady Glenbam, having another demand upon 
Stuteville of 8001; ſhe, in Eaſter Term, 


1682, exhibited her bill in Chancery, pray- 


ing, that he might either pay her both thoſe 


debts, with intereſt and coſts, or be fore- 


cloſed of his equity of redemption. The 


cauſe being heard, in Eaſter Term, 1683, 
the defendant was decreed to pay both 


debts, with intereſt and cofts, «by a limited 


time; and, in default thereof, that he ſhould 


be forecloſed: but, he neglecting ſo to do, 


the forecloſure was afterwards made abſo- 
Es and the decree eee : 


Jo May, 1683 1 Clenbam 2 


this decree, and all her intereſt therein, to 


Mr. Juſtice Dolben ; who, being kept out of 


eee did, in 1693, bring ſeveral eject· 


8 | 


1 303 J 


ments and thereby recovered. part of the 


premiſes the reſidue being held by Mrs. 


Stute ville, the mother of Charles, as having 


an eſtate, for life, wier to the mortgages. 


Soon ee Jultice Dolben died, hav- 
ing made his will, and, thereof, conſtituted 
Sir Gilbert Dolben ſole executor and reſi- 
duary. legatee; but, in this will, was the 
following clauſe : | & And, if Mr. Stuteville's 


« debt be well Paid, as. s 1 doubt t but it 


. will, 1 order my executor, Gilbert Dolben, 


« to pay the ſum of 4800 J. amongſt the 
« children of my nephew, Jobn Dolben.“ 
And, upon calculation, this ſum of 48007. 


exactly agreed with the money decreed to 


be paid, with the intereſt thereof, from the 


time of the decree, to the date of the teſ- 


tator” 8 will. 


2 


Ur the death of Mrs. Stuteville;. Sir 


Gilbert brought an ejectment, and recovered 5 
the lands held by her, ſo Has he was in 


Pon of the whole eſtate. 


iy Tub, 1694, Charles Stuteville exhibited 
his bill in Chancery ' againſt Gilbert Dolben, 


praying that he might be at liberty to re- 


deem, on payment of the mortgage- money 
and intereſt; but, to this bill, the defend- 


ant pleaded the former decree of foreclo- 


ſure, and, inſiſted, that the 0 ae 15 


not to 8 let in to a redemption. EI 


NO ß - On 


n 


[ 464 ] 

on the 10th of Fuly, 1695; this cauſe 
came on to be heard before the Lord Chan. 
cellor Somers, when, the defendant's plea was 
allowed; but his Eordſhip recommended 
an accommodation, and, accordingly, it was 
ordered, by conſent, that the defendant ſhould 
be at liberty to redeem, upon payment of 
principal, intereſt, and cofts, to be computed 
dy the Maſter. The defendant, however, 
not complying with this order, nor being 
willing to abide by this judgment of the court 
on the plea, moved for leave to amend his | 
\ bill; and this, the court thought proper to 
grant, on condition of his giving his own | 
recognizance not to diſturb Gilbert Dolben, + 
or his tenants, or commit waſte ; but, if 

he refuſed to comply with this condition in 

a month, then his bill was to be diſmiſſed 
with coſts, without further motion; and 
Stuteville not complying with this order, his, 
bill was diſmiſſed accordingly. | 


1 ill. 1 8 he had. T 
right to redeem, by deed, dated the 24th of 
May, 1700, ſettled the premiſes upon 
truſtees, in truſt to ſell, and pay Sir Gilbert 
' Dolben and all his other creditors ; and, then, 
in truſt for himſelf, his heirs, executors, 
adminiftrators, and afligns. He alſo made 
his will, and, thereby, deviſed all his eſtate, 


real and perſonal, and his equity of re- 


— in the . unto Catherine 
. e Bi voke 


L 465 J 
Todte her heirs, executots, ee 
and 05. and _ TAPES? died.” 


133% 


In FORE goa 1702, iba years 15 75 


the decree of forecloſure; Sir Gilbert Dolben 


aligned. over all his eſtate and intereſt in 
the premiſes to the biſhop of Eh, in conſi- 
deration of 80001, who, afterwards, pur- 


chaſed of the repreſentatives of Mrs. Stute- 


arrears of her jointure, and, for which, ſhe 


had obtained a decree, whereby the whole 


eſtate, $999 parged with the debt. bs 


on the foot of Lady Glenbam's decree ; and 
chat the might have a reconveyance, and 


an account of the rents and profits. To 
this bill, Sir Gilbert pleaded the decree 
of forecloſure ; the biſhop. likewiſe plead- 
ed that decree, and his ſeveral purchaſes 5 
from Sir Gilbert, and from the repreſentatives : 


of Mrs. Stuteville; and upon arguing 


theſe pleas, before the Lord Keeper Wright, | es 
on the 21 of Ty 1704, they were . ny. 


PH tas ata rs 
ud * „ N * 3 3 * Md 3 bt wh 


Fond! this NETS the be appealed; | 
inſiſting, principally, thar, by Mr. Juſtice 
 Dolbew's $ W. By. the ſubſequent proceed- 5 

1 "Hh ings, 


"Is 3 0 3 7 8 exhibited : 
| her bill againſt Sir Gilbert and the biſhop of 


Ely, praying, 2 redemption of the premiſes, 


Jones v. 
EKenrick. 

is Vin. 
Abr. 470. 
Pl. 18—Sc. 
3 Brown's 
Ca. Parl. 
„ 
Eq. Ca. Abr. 
603. Ca. 31. 


Kirkham <. 
Smith. 
1 Ve. 2615 


of the eſtate, at à very great price, under a 


the appeal was diſmiſſed, and N decree 


after twenty years, for matter of form only; 
1 not, even, although the eſtate become of 


exhibit a bill for forecloſure or ſale; though, 
in i Jaw, he bath a a right to have all * of 
the 


IT . 1 
ings, the forecloſure was opened; and that 
nothing had been ſince done, to bar the ap- 
Las of her err * nene 


On the bier nde it was coliteadea; bes 
Sir William Dolben's calling it a debt in his 
will, to a collateral purpoſe only, could 
not alter the nature of the eſtate he had in 
the premiſes, any more than the calling a leaſe- 
hold eſtate, an eſtate in fee ſimple, would 

have converted the leaſehold into a freehold ; | 
that the biſhop of Fly was a purchaſor 


decree which had been ſigned and inrolled | 
above twenty years, and which had been 
twice allowed, as a good bar of the redemp- 
tion: and ſo it was held by the Lords, and 


and order affirmed.” es” Let 


Nor will! a decree of forecloſure be ſet aſide, 


conſiderable more value than the money 


lent thereon: but, a demutrer to ſuch bill 
will be TE. ; 


3 2 


If tenant. in tail of an elites ſubje& to toa 
mortgage, ſuffer a recovery; and ſell part 
thereof, and, afterwards, the mortgagee- 


Ie 
the eſtate liable'to his ſatisfaction, yet, the 
equity is, that the part ſold ſhall not be in- 
certhediated with; unleſs the remainder be 
not fufficient for the a . * 


an | 


4 
FF 


On mortg my we a ere, and derer 
to redeem ; inſtead of the alternative; 0 or 
the mortgagor to'be forechijed, a court 


decreed, that the ee e 12 25 nyt * 


 Jatisfy the det. tl PTY. nu 

Thus, were b 6,8 Wg in his life, ſeized 
in fee in 4 reverſioh of lands depending 
upon the life of H, by deed, dared the 25th. 


Novelber, 18 Jac,” "mortgaged the lands to 


A. and K. and their Heirs); afrerwards the 


morttzage became forfeited: then, K, by 


deed, dated ift March, 22 Fac, teleafed all 


his right, title, | intereſt, claim and de- 
mand, in the lands, unto A. and his heirs 


| How . 


Vigures. 


1h. Rep. 34. 


Supra 441. 


for ever. 4, by his will, deviſed the faid 


premiſes to E. in fee. E, being a merchant, 


and his Ivelihood confiſting in the returns 


of money, and the confckeration in the ſaid 


| deed Dp wortgige being 3497. diſburſed, 


in 18 Fac, upon 4 dry reverſion, exhibited 


a bill, to oblige the Heirs at law of the mort- 
gagor to repay, the money, with darhages, : 


: or, "I" to haye the lands decreed” to him 


to te end't that he might | ſell chem; and wy 2 


T5314 n 


the © court decreed. 
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It ſeems not to be clearly ſettled, . 
ther, where there is a debt ſecured by mort- 
gage, and alſo a bond debt due from the ſame 
perſon, and the mortgagee exhibits his bill 
to redeem or be forecloſed, the mortgagor 
may redeem, without diſcharging the bond 
debt, as well as, that by mortgage; but, I 
apprehend, this doubt ariſes, from not at. 
tending to the diſtinction, between an ap- 
plication from the mortgagor to redeem, 
and one by the mortgagee to forecloſe : for, 
we are to obſerve, that the reaſon, why this 
rule hath been laid down in courts of equity, | 

on application made by the mortgagor to 
' redeem, is, becauſe he who wiſhes to have | 
equity rendered to him, muſt render it to 
thoſe againſt whom he applies Or it. Thus, if 
a mortgagor, after having forfeited his eſtate, 
in law, to the mortgagee, by neglecting to 
= perform the . condition to which he hath 
made it ſubject, applies to equity to enable 
him to redeem, it is but juſt, that, when 
equity interferes to take from the mortgagee 
the eſtate, which by law is become abſo- 
lutely veſted i in him, care ſhould be taken, 
that the mortgagee is not prejudiced by its 
interpoſition; which he would certainly be, 

if other debts that he hath let the mortgagor 
contract, perhaps, in ſome degree, under 
confidence that they would be covered by 
his former ſecurity, were left undiſcharged. 
But, chere is no pretence for the nes | 
| : tien 


1 165 3. 


ton of this maxim, where a mortgagee 
comes to forecloſe : for, his intention is to 
ſhut out the mortgagor from bis equity, 


and ſtrictly to inforce bis own legal title. 


In ſuch caſe, therefore, the mortgagee 
electing for himſelf, and chuſing to have a 
ſtrict performance of the contract, the only 
equity, which he is intitled to againſt the 
mortgagor, ſeems to be, to be decreed 


exactly that, which the law would give him, | 


and, for which he hath ſtipulated, namely, 
the lang, or Fs mortgage money, onhy.. 


And 7 ſeems to have 1 i ſo determin- Sharpnell v. 
Blake. 
. Ca. 
as to the point in queſtion, was thus. 3, mg 34. 


ed, in the caſe of Sharpnell v. Blake, which 


being ſeized in fee of a copyhold eſtate held 
of the manor of —, upon the 5th of 
OFober, 1725, made a conditional ſurren- 
der of it to the plaintiff S. to ſecure 4001. 
and intereſt, and, afterwards, borrowed 50 J. 


of S. upon bond. Then B, by two ſur- 


renders, (the firſt dated 26th May, 1773, 
the other 27th May, 1734.) mortgaged his 
| eſtate to the defendant 7. for 650 J. The 
29th of Auguſt, 1 17 34, B. became a bankrupt. 
Some time in Oꝭober following S. delivered 
cjeAments againſt the tenants to get poſſeſ-_ 
ſion of this eſtate. Upon zoth Oober, 


the defendants, T. and H. as aſſignees, 5 


gave S, notice that they would pay him his 
moneys. due 8 * the mortgage, the 11th. 
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* 
November following, Upon the 7 No. 
vember, 17 345, S, not having attende at the 
time and place. appointed to receive hig 
money filed his bill for a forecloſure, 
F. brought a croſs bill to redeem B's mort- 
gage, upon payment of principal and in 
tereſt: &, the defendant i in the croſs cauſe, 
infiſted upon being paid the bond debt of 
50l, as lent upon ſecurity of the mortgage | 
for, thar, at the time of lending, it was ſo 
agreed; and charged, that, T.'s mortgages 
were only colourable and fraudulent, to 
cover the eſtate from debts, T. Was B.'s 
ſon in law, and had made no proof, in the 
cauſe, of the payment of the pretended con- 
ſideration mone for the two mortgages : 
but, the Lord Chancellor held, that this 
bond debt could not c poſſibly 1 be tacked to 
the e | | 


As his Long in it 5 july: 

ment upon this caſe, obſerved, that it had 

been ſettled, that a mortgagee might inſiſt 

upon, being paid a bond debt againſt the 
mortgagor; that the caſe was ftill 
As ære et vid, ſtronger againſt 2 ſecond mortgagee or aſſig- 
ne 134 nee of a commiſſion of bankruptey ; and, 
| that there muſt be an enquiry before the 

' Maſter, or, by directing an iſſue, whether 

any money was lent upon theſe mortgages, 5 

in order to determine to whom the equity 

of redemption Wenge viz, hole: to the 


[ an 1 


| sfſignees, or to the- plaintiff in the croſs 


cauſe, in his own private right; the deciſion, 
as to tacking the bond debt, is not recon- 
eilable to the obſervation made by the Chan- 
cellor, on any other ground, than that of 
B. 's being plaintiff in the bill to forecloſe: 
that ſeeming to be the only difference, in 


his Lordſhip's mind, between this caſe, and 


the caſe cited by him as ſettled; the right 
between the puiſne mortgagees and the 1. 
ene ee undetermined. | 


This Aifiniftion, between alas; Shins 
the application to equity is made by the 
mortgagor, and caſes where it moves from 
the mortgagee, is analagous to a rule laid 
down on occaſions not very diflimilar ; namely, 
where equity is required to carry the debt 
beyond the penalty of a bond: for, where 
the plaintiff came to be relieved againſt the 
penalty of a bond, it was ſo decreed, upon 
payment of the principal, intereſt and coſts, 


Abr. 92. 10. 
Show P. C. 


though they exceeded the penalty; and the 


decree was affirmed upon an appeal to the 


Houſe of Lords. So, where lands were ex- 


tended, on a ſtatute or judgment, at much 
leſs than the real value, and the conuſor came 
into equity, to make the conuſet aceount ac- 


I Eg. e 
Abr. 92,8. 
1 Vern. 350. | 


; cording to the real value, he could not be 
relieved, without paying all that was due for 


7 principal, intereſt, and coſts, although they 
5 ele the Penalty: but, where, the yen- 
H h 4 . 


dor 


1 472 J 


dor of lands entered into a recognizance of 


Bidlake v. 
Arundel. 
1 Rep. Ch. 


95+ 


Buſh, 


1 Vern, 342. 


Anonymous, 


1 Salk. 154.3. 


3 Bacon's - | 


Abr. 650, 


10007.- for quiet enjoyment, which was 
forfeited; though the loſs, the vendee ſu⸗ 
ſtained, was much greater than the penalty, 
yet, upon application, by him, the court 
would not go beyond it. And where 3 
truſtee of a recognizance releaſed it, with- 
out any conſideration ; | upon bill by the 
ceſtui que truſs againſt the truſtee, the court 
decreed him to pay the principal and in- 
tereſt, ſo as it exceeded not the penalty. 
And, even, where a ſettlement, or deviſe, 
was made of lands for payment of debts, 


and there was a bond debt, the intereſt of 
which had over-run the penalty; although, 


ſuch conveyances for payment of debts are 


conſtrued favourably,” yet, the creditor, on 
a bill brought by him, was reſtrained with- 
in the amount of the penalty. The reaſon 


why this indulgence is given, on applica · 
tions by the obligor, and uniformly object - 


ed to, on ſuit of the obligee, is, becaule the 
obligee has choſen his own ſecurity, and 
made himſelf judge what recompence he 
ſhall have, in caſe there be a breach in per- 
formance of the agreement; and, therefore, 
there is no equity to enlarge or better his 
ſecurity: but, where the obligee is de- 
fendant, he is intitled to all that is due, 
before any equity can ariſe in the obligor. 
So, in the principal caſe, the mortgagee 

Wies contented. nen with a band: for 


8 þ 1 | the i 


8 


1 3 ] 
the latter money lent, there is no reaſon 
to better his ſecurity, by tacking it to the 
mortgage, and making it a lien on the land, 
which he might himſelf have done, 
had he thought proper, either by a new 
mortgage, or an indorſement upon the old 
one. * 


And, I apprehend, the law would be the 
ſame, although the ſubſequent debt were 
by judgment, or recognizance: for, ſuch 
creditor cannot be called a purchaſor, nor 
does he lend his money upon the immediate 
view, or contemplation, of the cognizor's | 
real eſtate; and, though the cognizee has, 
thereby, a lien upon the land, yet, that 
ariſes from the operation of law, and, not 
from any ſpecifick agreement between the 
parties: and, therefore, if the principle be- 
fore ſtated, viz, that, on a bill to forecloſe, 
the mortgagor may redeem on performing 
his original contraR, viz, by payment of 
the mortgage money, without having any 
other terms put upon him, be true, the 
mortgagee will be left, as to his Judgment, ; 
to his ery at lan, 


Suns 


in equity, 195196. 


Between the mortgagee and aſſignee, will 


not bind the mortgagor, 38932. 


Not decreed againſt the mortgagor during 
the time he is left in poſſeſſion of the 


mortgaged premiſes, 421. 

ö Decreed againſt mortgagee from the time 
be enters and takes paſſeſſion 421. „ 
— againſt mortgagee put into poſſeſſion 


immediately on a mortgage Li, | $% 9 


223. 
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fits greatly exceed the a aan, 
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Stated between the firſt mortgagee and 
mortgagor, when there are ſeveral mort. 

gages, will bind the reſt if there be no 
fraud or colluſion, 428, 429. 

Between the mortgagee and aſſignee, will 
not conclude the mortgagor, 429. 

Againſt aſſignee, after ſeveral aignments, 
will be confined to profits after his own 
time, 429, 430. 

Taken by a Maſter, upon a decree | in which 
an infant is | plaintiff, will bind che infant, 

o.. 

When annual reſts made in taking the ac- 

count, 431. 


vide Poxtgage. 
Advowlon. 


Not: to be reſented to by mortgagee 91. 


- by Oe” at thy. s no- 


Will be ſold, on application of menge 
to ene 92. 10 e 


5 


abnunitratol. 


of mortgagee, intitled to lands mortgaged, 
if not redeemed 271, 7. 

— de bonis non is alſo ſo intitled 27 I, 
1 27 os | 
——— intitled to wa hand there bs 

àã areleaſe or forecloſure, —if mortgagee 


not in poſſeſſion, oi 5 
Though 


n 


Though the heir of copyholder (mortgagee) 
46000004) ſhall have the land, 27 3. 


vide  Erxecuto) Perſonal Eſtate, 
ou Fo zeclolure. reg 703 H 


0 Agreement. 
That the mortgagor ſhall poſſeſs the pre- 


miſes without account, until default of 


payment of intereſt of mortgage, 8. 
To make the mortgage abſolute, on pay- 


ment of a further ſum, if the obs not 


paid at the day, void, 20, 21, 22 
For pre- emption, in caſe of ſale of his pre- 
miſes mortgaged, not illegal, 22. 
But it muſt be taken advantage of in pro- 
per time, 23. 
Subſequent, made for an abfdfüte purchaſe, 
independent of. loan, though there be a 
declaration at the time that the mortga- 
gor may redeem at a Ber od certain, will 
be valid, 24. 


But che time wol be riet kept to, | 


24. 
After . of equity of redemption, to re- 
deem at a time certain, good, 25. 


But the time muſt be obſerved, Bid. 


Reſtricting the redemption” to a time cer- 
tain, if the mortgage between perſons 


of the ſame family, good, 26, 27, 28, 
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Tis: the eſtate ſhall 'be irredeemable after 
the death of the mortgagor, if made with | 
a view to a family Aer + is $ bind 
ing, 29, 30ꝓꝑʒ 24 5 

If not purſued, the eſtate wil a abſo- 

lee, 0-6) 

For a purchaſe, defeazeable on . 

3147. 

A note of hand confidered a as an agreement 
for a ee 199. 


Parol, may be made to Ader the: rate i 
intereſt ſettled by a nes deed, 417, 


4s, 419, 420. 
hes Vide Evidence. 


- Articles. 
| Vide Settlement, F eme Covert. 


Attainder. N 
Vide Redemption, equiry of. 


allets. 


in law; and in x equity, how diser 
110-116. 8 


Vide Equity of Revempeion. 
3 _ Allignees. LS 55 4 4 . 
vide Bankrupt, wozu. 


Aurner of Mortgage. 


vide Intereſt Account. ; 
a 


it 2479 | by 
Alignment. 
n vide Tetins for Pears. 
TY 8 '-Attomney. 
1 5 5 Vide Witneſs. 


* Bankrupt. £58 
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His Mikes may redeem a mortgage made 
by him, 97 Mi Th +231 

— may IE, to mide i his heix will 
not, 120. 38287100 

part of his creditors may HEY to redeem it 

the reſt diſagree to it, 120, 121. 


- Vide ie Baron and Feme. 


K . . Bankruptcy. | 


Commiſſion of, iſſued, dis "racking 


prior and ſubſequent ſecurities, 223—225. 


Act of, not ot implied notice to Furchaſor, 


'@ 14 . 
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| Baron and F eme. 98932 —ů— 
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Huſband 2 make a mortgage. af! 1 


wife's freehold, to bind her alter his 


1 death, 303. rd 7 107 T1H100-55 % do” 1 5613 f 
| Valeſs by fine, in which We joins, 204. : 
And ſuch fine will bind ey truſt· eſtate, 

; 394+ £15] : 
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Covenant by hoſband 


can be made, J 5 


14 710 


4 


Aild vike to b a fine, 


not binding pom hee . he dies before 
the fine levied, 305. 

Inſtance of a caſe: of the above deſcription 
referred by the court to arbitrators, 306, 


After coverture determined, acts, amounting 


to a re- execution, by the wife, of deeds, 
by which her eſtate has been alienated, | 
during coverture, will give ſuch Reeds 


validity, 307. art b Git 


Hoſband, making a e on FOI rhar- 


riage, in conſideration of his wife's for- 
tune, ſhall have em men due to 
"her, JR 95 6 f e ©) L 20 71,5 
Not if ſettlementi were in en 
of part only, 316. i 
| entering into an agreement for 2 
a will be intitled to her portion, 


although ſhe die before _ — 


+ # 


Exception to the above. a. 437. 
G ſhall have mortgages due to > his 
wife, as choſes 1 in e 318, 31g, "I 
321. | 


— cannot Alpoſe, of TE Tri gages, ſo as 


to bind her, unleſs MOOS: valuable conſi 


at deration, 321. 
Fet if his creditors get into poſſeſſion 


thereof, the court of Chancery will not in- 
ä terfere to  wreſt ſuch eu ei from them, 


© _ MN 7 
* * * 2% * * 
1 a ban 
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h 4+ Nor 
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Nor will the legal e eſtate 3 remaining 
in her protect them, 32 - 


Otherwiſe: it is) if there. en making 
them a proviſion for her 326. ©: 0 8 

Or if the creditors cannot get at them with- 
out the interpolition.of the court, 325. 


But the creditgrs ſhall have the, intereſt dur- 
ing their] joint lives, ibid. ber 5 
Court of equity will aſſiſt an Aigle from 
huſband, of a ſpecific intereſt, 325, 326. 
Caſes, of aſſignee, of bankrupt, and rende 
allignee reconciled, 326, 34 38. 
Huſband by depoſiting his wife's'm age 
as a Lech ity for a debt, though | no con- 


ve ce thereof, digte her, 42 o 
1059 al © — 142 nog Tg lech. * 17 3 95 33 4 
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| Dire 185 nſt espyhölder war adit 
of "Xanee; 433 BON Tod mol HDν 
If motrgagee; party to a bill, phie. 
lief is the ſame. thing as, praying to re- 
deem, and füch Bill diſmiſſed, is equi- 
valent to a decree of. torecloſure, ibid. 


The executor of the mortgagee muſt be 
party to a bill for: forecloſure, as if he 
be not, it will. ws a good WEIS of de- 
miner n,, den rn 
So if it come out, 8 hearing, NY * 
executor of mortgagee is no Party. the 
cauſe cannot proceed, 436. 
— but, mores Nee. not be a party, 
ibid. „ 
: Obtained, on a bill exhibited by 4 "TY 
at law of the mortgagee, will be gobd, 
though neither his executor or admini- 
ſtrator be party, 436, 437. . 
For heir ſhall have the land on Paying 
„ money, . 
| Decreed and pleaded in the common form, 
with an averment of non-payment | of the 
7 money, &c. but no final order for fore- 
cloſure, was held not to be good, 437. 
— at a period certain, the time myſt | be 
computed accoding to calendar months, 
1 %ͤß : 


- againſt, tenant 5 call a an ous of 1 
dne, will bind his ifſve and thoſe 
in 9 435, 439. 


Deere, 5 


U 983 1 

Deergech 2 Bee for life, the remain 
<P ought 10 be a party, un 
May be de 1 creed 9 OR when el there, Ae Tera 
incumbrancers, "ome of whom are not 
made parties )againſt thoſe brought before 
the court, 440, 441. 

But thoſe, not Parties to the foir, will not 
be dound, een d 
— in fed oi ac it. x. Met. 
gage, en 4 blll exläbited againlt' the 
mortgagor, though the heir of the deviſor 
no party, 4413 It seen 
— — Againſt an infänt. g 
But he will have a day to ſhew "cauſe 
of ag -ainſt the decree When be e comes of 


it 8 6 FG nr Init s yo Deng 
SY 7 . 4 
KLE Td; 6055 5 
tow ſuch "degree e Spreſied 1 5 
0 110705 75 7 


89 TO! 3 Pe 
What manger e ee 1s to 
Ea therey ON, 442) 443 
"How far the in ant may "ny," * 
decree, ibid. e eee 
Notdecrced againſt: an n iff, here chen bort | 


gage dependeckupon g a Aiſp utable ti title, 44 3. 
| Decroup againſt a fene VER and ſhe ſhall 
have no day after the covertüre to ſhew 
cauſe againſt the decree 445. Rn 


Caſes of infant and ſeme covert Ui tin- 
Fo 2 558 1 


guiſhed, 445, 446, 447. 
- Exception in favdur of Ad covert, in ngaſe 
of kraud, 445, 445. . 


.F 


Decree | of, opened, on 9385 conducr 
ſhewn on part of the mortgagee, 448, 
449. 


| Decree. 


is 
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favour of ſuch Tecond mange. 


Will be opened, if the. mortgagee, after a 


| But a bill of revivor and pK oa 


1 5. 1 


eree ol la ir chere be bfbquen 
| inciithbranicers, not parries, 44 9. 
Fut the firſt mortgage ſhall be allowe 

all Expenices,, 449, 430. WR Tg 


. Detreed. at a time certain, —the time may 


be renewed, de die in diem, 450. 5 
though ſuch decree figned and 
— yet, the time renewed, it ap- 
pearing the mortgagor was prevented by 
inevitable neceſſity, 451. 5 
decree not opened, in favour r of 2 
| mere. volunteer 581 ori > Hine n 
Not decreed on Welſh. mortgages, 461 

Obtained by a firſt mortgagee againſt a 
ſecond mortgagee, will be opencd in | 


the land be afterwards deviſed by 
. firſt mortgagee to the 1 mortgagor, 6 
45 4562. b | 


decree to forecloſe, take out procels upon 
any counter-ſecurity, 4 53. 


bill will not . a forecloſure, 453 
454, 455+ 
op ened after = years pon the ground 
+ of fraud, 455, 456. 
: Not opened, after 6 years, when decreed 
8 N 456. 


#, 
: ue : Wu - „ 


Fix ee 
Decree not opened, (notwithſtanding - 4 
colourable eee in the mortgagee, 


.V 5 upon as iond of over-value, or 

even of a parol „er rgr: to that effect, 
457, 458, 459, 456. 

Auære if the igetion had been by. the 
mortgagor, 401. om te 5 

—— after a forecloſure 8 abſolute, 

and many years poſſeſſion, becauſe the 
mortgagee called it a debt in his will, 461, 


4625 463, 464. 2 2 


Deer u US ot ſet alide after 20% fears, for 
matter of form &nly, 2066.7; 111111f 
— — will not be made againſt part of 
the lands mortgaged, ſold to a purchaſor, 
if ſufficient. be left unſold to fatisfy he 
mortgage, 467. . 5 
Not decreed, of a reverliony — 10 FM : 
will be, that the mortgagee ſhall | ſell, 487% 


If mortgagee apply for a decree to forecloſe, 
' he ſhall not, on redemption, tack other 


money lent on bond, &c. to his fett 
Sager 455 495 4 479, 4715 472. . 


7 de 4e Aimifiratoz. 


Fraud. 


Eactlle that iſne Beute, n 
| poſtpone prior incymbrancers, 169, 170, 
1 


Exerciſed | 
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Exerciſed when within the ſtatute againſt 
fraudulent mortgages, 148 —- 151. 


Vide Foxeclolure. 8 
'F rauds Star. of. | 


| Doth not extend, to agreements between 


mortgagors and eden, as to mort 


gages, 47. 
— 0 n admitted 95 the vote, 59. 


vel. 155 


vide Perſonal Eſtate, Erecutoz, - 
n F AL 


 Incumbrances. 


of the mortgagee, made, while in | poſſe; 


fion of the mortgaged premiſes, - bound 
the mortgagor at common e 15 $22 


- Infant. B*Y Fox: 


* „ 


Cantor: Fx „ 8 day. to flew 


r 


| cauſe, 442, 443, 444. 3 


But a ſale may be decreed of the 1 eb e 


lands without making infant party, if the 
purchaſor be fatisheg therewith, 444+ 


Vide, Intereſt, | Send Te In 
ILY 0c — Tall. 15 114 n 


L 40% ! 


Injunckton perpetual. 


will be decreed, againſt a prior incum- 
brancer practiſing fraud, to deceive a 
ſubſequent incumbrancer, 170, 171. 
NEE? Vide (Waſte. 
Inns of Court. 
Vide Nottgage. 
5 Intereſt. oo 
Above 5 per cent. per annum either reſerved or 
taken, by 12 Anne, ſt. 2. c. 16. renders all 
aſſurances, and ſecurities for the loan of 
money, void, 378. 
Allowed, at the rate of 6 per cent. per annum, 
on Jriſb or Weſt- India ſecurities, 378, 379. 
On debts, contracted previous to 12 Anne, 
may be reſerved at the rate allowed at 
the time of the contract made, 379. 
Reſerved at 5g J. per cent, with condition to 
accept 4, if punctually paid, will not be 
relieved againſt in Chancery contra—if 
4 per cent. be reſerved, conditioned, that if 
not punctually Paid, it ball rife to 
5- 379, 30. 15 
Exception if there be a covenant for the 
additional 1 per cent, 381. = 
Or if the intereſt be raiſed, 'on a new 
agreement, in conſideration of forbear- 
_ "ce 381, 382, 383. k 
Allowed, on account 80 a Maſter, « on a 
mortgage upon all * pad as furety, 15 
Hy e 155 
K * e Allowed 


l 


Allowed on an aſſignment, made with con- 
currence of the mortgagor, upon all 
money paid by the aſſignee that was due 
to the mortgagee, 383, 384, 385. 

Exception, if on colourable, aſſignment 
only, 383. 

On 5 allowed, where there were ſeveral 
creditors, a ſale directed, and one cre- 
ditor purchaſed by conſent of the reſt, 
385. 

— not allowed, merely, becauſe the 

mortgage is forfeited,” 386, 387. 

Becomes principal, upon a Maſter” s report, 

computing intereſt, 337. 
But the report muſt be confirmed, 387 , 388. 

Exception if ſuit be for a ſale, 388, 38g. 
Or if the account before a Maſter be 

acgainſt an infant, 389, 390, 391. 

On intereſt allowed againſt an infant, upon 

a2 Maſter's report, if the ſuit be inſtituted 

by the infant, 391, 392, 393, 394. 
Or if the infant agree to allow intereſt 

on intereſt, and 1s benefited A 394 

: 395. | 

nw bot e upon account ſigned by 

the mortgagor admitting ſo munen intereſt 
due, 39060 „ 
allowed upon a covenant in as deed 
mortgaging a bare reverſion for payment 
of intereſt upon which debt would lye, 


396, 397, 398, 399, 


E not allowed upon an agreement for i it, 1 


at che time of the mortgage, but the agree- | 
Fr ẽ = = 


1 499 J 
ment muſt be made, after intereſt grown 
due, 339, 399. 
Upon intereſt not allowed, becauſe intereſt 
in arrear when a mortgage paid off, 399. 
——— dlowed, upon money expended in 
ſupporting mortgagor's gn: to the eſtate 
' mortgaged, 399. 
Muſt be kept down by tenant for life, and 


if he omit, tenant for life may compel 
him, in equity, ſo to do, 399, 400. 
Not charged upon a ſecond mortgagee, to 
keep him out of poſſeſſion, if firſt mort- 
gagee enter, and, afterwards, ſuffer mort- 
gagor to take the profits, 410. 
As reſerved in a mortgage-deed, may be 
altered by a parol N 417, 413, 
419, 420. 
On mortgage money, which lin in ſettlement, 
in caſe of the death of tenant for life, 
will be apportioned, 420. . 


: Vide. Tenant koꝛ Like, Tenant in Tail, 
Dcrivener, Tender. | 


| Jointrels. ; 
Vide Baron and Feme—Feme covert. ' 


Judgment. 


Shall be paid in turn with W and. 
the latter ſhall not be W 167. 


Kk 2 Exception, 


1 498 ] 

Allowed on an aſſignment, made with con- 
currence of the mortgagor, upon all 
money paid by the aſſignee that was due 
to the mortgagee, 383, 384, 385. 

Exception, if on colourable, 1 
only, 383. 

On intereſt allowed, where there were ſeveral 

__ creditors, a ſale directed, and one cre- 

ditor purchaſed by conſent of the reſt, 

385. 

not allowed, merely, becauſe the 

mortgage is forfeited," 386, 387. 

Becomes principal, upon a Maſter's report, | 

computing intereſt, 3879. _ 

But the report muſt be confirmed, 387, 388. 

Exception if ſuit be for a ſale, 388, 389. 

Or if the account before a Maſter be 

_ againſt an infant, 389, 390, 391. 
On interelt allowed againſt an infant, upon 

a Maſter's report, if the ſuit be inſtituted 

by the infant, 391, 392, 3935 — 7 

Or if the infant agree to allow intereſt | 
. on intereſt, and is benefited acdc 394, 
395. | IN 

—— not allowed upon account ſigned bs 

the eee admitting ſo much intereſt | 

due, 396. „ 

— allowed upon a covenant. in a | deed 

mortgaging a bare reverſion for payment 
of intereſt upon which debt would lye, 
394% 39% 398, 300% 7rſe 
not allowed upon an agreement for i it, made 
at the time of the mortgage, but the agree- 
, ment 


[ 499 ] 
ment muſt be made, after intereſt grow 
due, 339, 399- 
Upon intereſt not allowed, becauſe intereſt 
in arrear when a mortgage paid off, 399. 
——— allowed, upon money expended in 
ſupporting mortgagor's right to the eſtate 
mortgaged, 399. 


Muſt be kept down by tenant for life, and 


if he omit, tenant for life may compel 
him, in equity, ſo to do, 399, 400. 

Not charged upon a ſecond mortgagee, to 
keep him out of poſſeſſion, if firſt mort- 


gagee enter, and, afterwards, ſuffer mort- 


gagor to take the profits, 410. 


As reſerved in a mortgage-deed, may be | 
altered * a parol n 417, 418, 


On mortgage money, which i is in eee 


in caſe of the death of tenant for life, 


will be e 420. 


vide Tenant fo? Life, Tenant 6 Cal. 5 


Sertvener, Tender. 


Witt 


Vide Baron and Feme—Feme covert 


Judgment. 


Shall be paid in turn with mortgages, and. 
the Inn: ſhall not be preferred, 167. 


CER. Exception, 
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Exception, 169, 172. 
Though ſatisfied, will cover a ſubſequent 
| n if it attach upon the legal eſtate 
187, 188. 
Though no conſideration paid for it, ibid. 
Or it be obtained by fraud, 188. 
But it muſt be docketed and complete in 
form, 189. 
Docketing not neceſſary, as betas judg- 
ment creditors, 190—1 94. 
Releaſed, fraudulently, after bought in, the 
releaſe will be relieved againſt, 195. 
Bought in, how advantage accrues to puiſne | 
incumbrancer from it, 195. 
And the duration of that advantage, 196, 
Notice thereof not preſumed againſt a pur- 
chaſor, merely from its being of record, 
252. 
| Bur tte mult be expreſs notice thereof, 254, 
A bond creditor of a mortgagor for years, 
' ſhall have a judgment againſt the heir, 
with a ceſſet executio, 112, 
But the judgment will be of aſſes quands 


accigerint, 112. 


Judgment Creditoz. 


7 May redeem a mortgage made by his debror 


99- 
extend lands purchaſed after his ade 


ment, 197, 198, 199. 


5 extend the lands * his creditoe, al- 


though he releaſe all dis right to the 


lands, i hid. 5 
loathes 


8 0 


0¹ ] 
Laches. 
vide Negligence. 
| Leaſe. 5 
For lives may be filled up by the mortgagee, 


and the expence thereof added to the 
principal ſum lent, 89. 


Legac 5, ſpecific. 
vide Petſonal Eſtate, Deviſe, ſpecific. 
Legacy, general. 
vide Perſonal Eſtate, Deviſe ſpecific. 
Legal Eſtate. 


When i it Paſſes from joint truſtees. 
Voade Truſtees, 


Limitations, Statute ol. 
Vide Portgage. 
London. 


Lands Cie are deemed 8 eſtate 
in the mae, and are ſubject to the 
cuſtom, 278 


5 aids Profits. 


D Cannot tie recovered by an action of treſpaſs 


uv et armis, brought by the mortgagee 


K * VVV againſt 


e 


againſt the leſſee of the mortgagor, hold. 
ing under an implied agreement to re. 


rain poſſeſſion, until defaylt of payment, 
66, 67. 


Pottgage. 


Originated with the Jews, 1. 

But derived to us from the civil law, 2, . 

Not permitted while the feudal tenure was 
ſtrictly adhered to, 3. 


Followed the introduction of licence for 
alienation, ibid. 


Why ſo called, 

At common law were of two kinds 3 4. 

How made formerly, 4, 5. 

With livery of ſeizin, 5. 

Diff ens when for ſecuring a debt or 
duty, and by way of gratuity, 5, 6. 

At common law liable to many inconveni- 
ences, 7. : 

By creation of a term for years, 8. : 

Made, with covenant for the money to lie on 
the land a given time, 9g. 

How conſidered in equity, 11—122, : 
Merely, as a loan with land as a ſecurity Y 
for the re-payment, with intereſt, 12. 

No revocation of a will except oy tanto, 125 : 

13. 


of a 1 ſettlement, ibid. 
Generally underſtood to be intended, 3 


where a loan ſecured by land, 147 
Rederaiable, 724d. 


 Diſtin- 


TT el 
Diſtinguiſhed.” from a defeazable purchaſe, 
ſubject to a e 30—47. . 
. 
May be aiſcharged by parol evidence, 47— 
50. 
May be male by N or truſtee of the 
rents and profits of lands, deviſed for pay- 
ment of debts or portions at a certain and 
prefixed day, though there be no clauſe 
to ſell or mortgage, if the money cannot 
otherwiſe be raiſed at the day, 94, 95. 
May not be made, if deviſe be to pay out of 
the rents and profits, ibid. 
Is primd facie evidence of a debt, 96. 
Not, if fraud ſuggeſted, ibid, 
Shall be diſcharged by tenant for life and 
remainder- man, in Proportion to their 
intereſts, 107. | 
At what rate their ſeveral intereſts eſti- 
mated, ibid. 


Diſtinckion in computing the value of the 


life, during the life of tenant for life, 
and afterwards, 108, . 

Where mortgagee has ſuch an intereſt i1 in 

the land as he can ſecure his money, ap- 


plied in diſcharge of the n 15- 


upon, 109. 
1s aſſignable, 1 27. 


Aſſignee ſhall, on redemption, receive 
from the mortgagor the whole money 
9 though he purchaſe for leſs, 127. 


But if the aſſignee be heir at law, executor, 
&c. and there be 9 it is other- 


wiſe, 1 28, 12 
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[ 504. Þ 
So it is, if ſtranger art to cred. | 


tors, 129, 
Or heir at law, as againſt younger chil 
dren, ibid. ; 


But heir at law, having other incum- 
brances, ſhall hold aſſignment, againſt 
_ creditors, for the whole ſum due, 129. 
Not within the ſtatute of limitations, 1 35, 
Liable to an equity, adopted by the courts, 
in analogy to that ſtatute, ibid. 
Not redeemable after twenty years and no 
intereſt paid during that period, 136, 
137, 138, 139, 140. 
Unleſs the mortgagor be under the diſ- 
abilities preſcribed in that ſtatute, 136. 
And if under the diſabilities of the act, 
the redemption muſt be purſued within 

ten years after it is removed, 1306. 

Redeemable, if there be any fraud, notwith- 
ſtanding time elapſed, 137, 1 38. 
if there be any legal impediment, 

as marriage, 138, 
But if time begin to run, an palin 

intervening will not e 408; _ 
139, 140. 

Redeemable, e a time oe hpfed, 
if there be an account made up n 2 
bill filed in the interim, 140. 

If an account between the mortgagor 
and mortgagee within 20 years, 1414. 

Bur i it muſt be proſecuted and not ſuf- 
 fered to lye dormant, 141, 142. Lo 
TIER | Redeemable 


io 


1 05 J 

Redeemable, if there be an agreement for the 
mortgagee to enjoy the e We 
ſatisfied, 143. 
Exception to the laſt caſe 143. 144. 
Diſtinction between the laſt caſe and that 
3 144, 145. ; 

-, if acknowledged by the mere 


to "wa redeemable 'within twenty years of 


the application, 145, 146. 
: if the time taken up in conteſts re- 
ſpecting the title, 146. 


, if the mortgagee. ſybmit to re- 
demption, ibid. * 

— —, if the mortgagor remain in 
poſſeſſion, 147. 


Premiſes being within an inn of court, no 


proceedings will be permitted in the courts 


above, unleſs leave be given by the 0 


benchers, 148. 
Irredeemable by ſtatute of fraudulent mort- 
gages, 148 —- 151. 


On forecloſure, conſidered a as in the nature 


of a new purchaſe, 166. 
If there be other anc founded on 


legal demands, ſhall be paid of with them, 


as they occur in point of time, and debts 


by mortgage ſhall have no preference, 


167, 168, 169. | 
Exception if the firſt incumbrancer prac- 
tiſe fraud to deceive the ſecond, 169. 
By concealing his incumbrance, 178. 
Or by tranſacting the loan, without in- 


forming the mortgagee of a prior ſecu- 


rity, in his own Poſſeſſion, 171. 


—— 
— 
—— 
— 


— 
. 
2 8 4 


e 2 — — 
. . reE- A ITE AST 
2 — — 2 — 3 2 =" — 


= —— 5 — 2 — 


” 8 . 
. 
- 


Or 


4 * ms 27 - 
=? — — — 
- 8 8 2 - . 0 w " * Z _ 
8 5 r — — 8 3 — I 
—ä ee — —— — — = . — 


— — — 8 — a 
— 2 — - _ < - - & — — * — 
— r 2 KT AN oo — 
- WV. a — RY 


. 3 
7 "be n TD 
—— —— ye — 


* © tn — 


nr, — ed wy = — 2 — — 
mk — — 2 a= — 2 Cat —— 2 
3 ä . * — : — — — 
— — 9 r 3 7 1 — r 
8 REA > 7 — : 5 . 
—— —— _ —_— = G - - 
— 2 1 — oat — — 


— 
r 


7 . 
A hired es Gn ren 
G 8 1 - 


—_ 


[ 506 ] 
Or if he deny his incumbrance on inquiry 
made reſpecting it, 175. © 

But the reaſon of the inquiry muſt be 

told to him, id. 

And the law is the ſame, as to payment, 
if the demands be equitable only, 176, 
177, 178, 179. 

But . among equitable icht e 
he that gets the legal eſtate, or has the 
beſt right to it, ſhall be firſt paid, 25 „ 
252. 

Wbecher real or perſonal property in mort. 
gage, 265—272. 
In fee and for years, formerly diſtinguiſhed 
as to this point, 265 272. 
Whether in fee or for years, now decreed 
perſonal property, 270. | 

Exceptions to this rule, 266—2: 7 3. | 

Sold to perſon who means to realize, but is 
deceived in his purchaſe, conſidered as 

real eſtate in heirs of purchaſor, 273. 

274. is 
Devited as @ real eſtate alſo fo conſidered, 
274» ITS > 
Out of what tund diſcharged. 


Vide 
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vide Real Crate, Perſonal Eſtate, 


Legacy Specitic, Legacy General, 
Devile Specific, Deviſee, F ozecloſure, 
 Tacking, Witneſs, Executor, Admi⸗ 
niſtratoz, Tenant Joint, Deviſe. 


' Vottgagee. 


Before e his eſtate, „. 

May enter into poſſeſſion immediately, ibid. 

———— unleſs agreement to the contrary, 
60. . Sy 

Is intitled to the rents and profits, from the 
execution of the deeds, 74—78. 


May diſtrain for the rents and profits, wich- LY 


out firſt bringing ejectment, ibid. 


May recover them again from tenant, if he 


pay mortgagor, after notice, ibid. 
Of the whole of a leaſehold term, not liable 


to covenants before e taken, 84. 


856. 
Not ſo, on dic anne. 8 5. 


Before forecloſure, can do no act of owner- 


ſhip, 86, 
Cannot make leaſes, 97. 


Cannot i injure the eſtate, or commit waſte, 
87, 88. 


| Intitled to expences for necefſury repairs, 


88, 89. 


: May fill up lives on ſeatholce for lives, and 


add the ee to . 89. 
Cannot 


* > * * K 2 
4 - * - — — — 


* 2-4 Wy * 5 
T 


3 
4 
1 
NATL 
2: 
4 
x 14 
* 
4 
is 
Nh 4 
'T 
41 
4 
13 
N 
1 
+. 
4»: 
* 
77 
441 f 
19 
$4 
: 
7 
: 
1: 
* 
* 
1 
"= i 
: 
9 
14 
$5 
1's 
Et 
S 
0 { 
"4; 
19 
* 
4 
14 
2 
Þ 
AY 
Is 
I 7. 
Tx 
4? 
: 


{ 5B } 

Cannot compel the mortgagor to fill up 

lives dropped, 89. 

Not intitled to a new term, granted in pre. 
miſes on expiration of an old one, but it will 
belong to mortgagor, on redemption, 89. 

Not obliged to lay out money, except ſor 
neceſſary repairs, 90. | 


Cannot oblige the mortgagor to preſent his 
nominee to an advowſon, ibid. 
Should, in ſuch caſe, pray a ſale, 91. 

In what caſes he muſt ſee to the application 

of the money, 91—95. 

Is a purchaſor within 27 Elix. c. 4. 95, 264, 
In poſſeſſion, cannot bar mortgagor 10 fine 
and non- claim, 93. 

Not intitled to ſit in parliament by virtue of 
mortgaged premiſes, unleſs in . 
ſeven years before election, 96. 


Shall have coſts incurred in enen his 
Bil, £24: 
In poſſeſſion, not d to quit che pre. 
miſes to purchaſor until paid his debt, 
.. 
Having poſſeſſion taken from him by mort- 
gagor, by fraud, ſhall have 1 It reſtored, be- 
fore redemption, 126. 
Shall hold the lands, and mortgagor, 
until paid all debts due, to him, as well 
upon bond, as, upon mortgage, 130. 
And the law is the fame, as againſt the 
heir of  mortgagor, I 30, 17 5 
And 
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And fo as againſt executor of mort- 
-pagee, 125." 

Deviſing,—Deviſee ſhall have the ſame pri- 
vilege, 132. 

Shall not couple other debts with that by 
mortgage, againſt ſubſequent incumbran- 
cers, 131, 132. 

Or creditors under a deed of truſt, 135. 

Shall be paid both debts as againſt the mort- 
gagor, &c. although the one debt be ori- 
ginal, the other by aſſignment, 132. 
Or the bond debt firſt, and bee 

laſt, 133. | 

Shall have intereſt on dend, though be- 

yond penalty, ibid. 

Loſes this privilege, by cou atenancing fraud, 
133, % -- 

If part paid, and then more money lent on 
defective ſecurity, will be intitled to both 


ſums, before redemption, 134. 
hen mortgagor in fale of ya ow 


notice of a ſubſequent mortgage, the 
money received by either ſhall fink the 
mortgage, 264. ; 
Compellable to re-aſſign his Grin A 
on payment of principal, intereſt and 
caſts, by 7 Geo. 2. c. 20. 71. 
Exception if any diſpute reſpecting tile, 
or quantum due, 72. 
Not allowed any thing, upon the account, 
for magie the eltate of moegen 


Unleſs | 


[ow]. 
Unleſs he employ a ſkilful bailiff, in 
which caſe the mortgagee will be al- 
lowed what was paid him, 423. 
Nor will an agreement for ſuch allowance 
to mortgagee alter the caſe, 424. 
Aſſigning over the mortgaged premiſes to 
an inſolvent perſon, will be bound to ac- 
count for the profits, 424. 
Exception, ibid. 
Not obliged to account according to the 
value of the lands, but, according to what 
is received, 424, 425. IF 
| Unleſs he enter, and thereby, keep other 
creditors out, in which caſe, he muſt ac- 
count for all that he might have re- 
_ ceived, as well as for what he n 
did receive, 425. 
But that is reſtrained to the commence- 
ment and notice of ſuch prior debts, 
4725, 426. | 5 
Permitting mortgagor to make uſe of his 2k 
| incumbrance to keep out other creditors, 
will be charged, on account, for all profits 
he might receive from the time ſuch cre- 
ditors would otherwiſe have had remedy, 
4426. 5 
May not permit the tenant of the mortgaged 
premiſes to make uſe of the mortgage, to 
cover himſelf from legal proceſs taken 
out by the mortgagor, 427, 428. | 
Muſt be made a party to a bill of redemp- 
tion, although he hath aſſigned over his 
eee 4. * 


L 81 1 
Having been put by the mortgagor to great 
expence to- defend himſelf againſt an en- 
deavour of the mortgagee to overthrow his 


ſecurity, allowed all expences, upon ac- 
count, before redemption, 430. 


Vide At count 


1 


How intereſted i in the premiſes mortgaged, 
60. 
What eſtate he has, under an agreement 
to retain poſſeſſion, until failure of the 
condition, 6 2 


Under ſuch agreement, cannot under: let, 
but ſubject to eviction by. the meren N 


6 3, 64, 65. 6 
Exception, when mortgagee encourages 


the under-leſſee to . the pert 


miſes, 64. 


Will be bound by his leaſe, made during. 


the mortgage, 69. 


In poſſeſſion, cannot bar the mortgagee, 


by fine and non-claim, 6g, 
— by recovery ſuffered, 70. 


—— gains a ſettlement, 70, 71. 


— — 


may vote at election for a member 


of parliament; 72. 


Has the intereſt in the land, qua land, in 


him, 101. 


Diſputing the title of the mortgagee, ſhalt 5 


not redeem, but pen terms, 123. 
Shall, 
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Shall, in.the laſt caſe, Pay the mortgagee alt 
coſts, 124. 
Even coſts of ſuing c out adminiſtration i in 
the ſpiritual court, ibid. 


May, in ſome caſes, . redeem before the day 
appointed, 124, 125. 
How affected by aſſignment, 127. 


Vide Yoxtgage, Redemption, Equity ol. 
Negligence. 5 


Every man is deemed to have knowledge 
of his own title deeds, and if for want 
thereof he leads another into an error, 
the Court of Chancery will relieve upon 
the n of negligence, 173, 4. 


Vide Notice. 
Notes of hand. 


Conſidered as | agreements for a mongsge, 
199. ST. 


Notice. 


Muſt, on plea of a purchaſe or marriage 
ſettlement, be _ although, not 


charged by the bill, 225. 
ls beſt denied, both by plea and an 4 


Muſt be N not 1 Gene, 
2a 
1 5 In general, is s not required to be denied, but 


at the time of ne, 8 Je 


L 313 
Charged, by ſpecific facts, they muſt be, 
fpecifically, denied, 226. 5 


Denied by an anſwer, and proved We one 


witneſs,” only, is not admiſſible, ibid. 
Exception to this rule, ibid. 

Actual, is, when a man is party to a deed, 
or has notice thereof ſerved on him, 228. 
Implied, or preſumptive, is a coneluſion of 

law from facts, ibid. 
Preſumed i in a ſteward of 2 manor, of what 
is entered in the court rolls, during his 

time, 228; 229. 8 


— in a varchar, of all facts contained : 


in deeds, neceſſary to his title, 229. 
in a ſubſequent purchaſor, of the 


contents of a deed or will, if he muſt ; 


claim under it, ibid. 


Exception in the Le of dormant cruſt, 


 230—232. and 


Where the purchaſor was proved not eto 


- know the effe& of limitations! in a decd, 
262, 263. and 4 9 


5 On purchaſe, under a will from an executor, : 


2335 234, unless fraud, 234, 235. 


Tpecit ns. deviſed out of eh No- 


Feng; . 
af the contents 110 a dern 6f- incum- 


branee, delivered to a purchaſor, among 


title deeds, 237. 


And itis at the purchafor s hazard, ihe: 


the deed TRE: or bot. 2 — 
141 Preſumed 
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in purchaſor from an executor of 


1 4% 1 

Preſumed Rog words in a deed, 1 
whence incumbrances might be implied, 

239—242, 243. 7 
Not preſumed where a deed for 3 a 
prior incumbrance was only proved to be 
in the hands of a family, and the ſettle- 
ment made upon them was by an pa- 

rent owner, 241. 

Preſumed, from a deed being! in the os 
of any perſon, puts the onus upon them 
of proving when it came there, ibid. 

To a man's ſcrivener, agent, or attorney, 
is notice to himſelf, 242, 243, 244. 
Though the ſame perſon be agent for both 
Parties, 244. 

To one purchaſing 2 another perſon 3 
out authority ſo to do, is notice to that 
perſon, if he afterwards prog the 
purchaſe, 13 

| FT o the agent mult. be at the. time of the 
tranſaction, or it will not affect the prin- 

cipal, 247. 

To one agent, who afterwards has the bu- 
ſineſs taken from him, is notice to -an- 
other, into whoſe hands the buligeſs_ 1s 
Put, . 

Exception to this rule, "i. 2 
Of a truſt to a mortgagee ſubſequent, and 
then a ſecond mortgage to one having 

notice of the firſt mortgage but not of 
the antecedent truſt, the ſecond mortgagee 

muſt take, ſubje& to that truſt, 249. 


[ $13 } 
Of an act of bankruptcy, will not Be pre- 
ſumed againſt a purchaſor, 250, 251. 


Of a judgment, at law, though of record, 


not preſumed, but there muſt be expreſs 
proof to — PErehy; 252, 
253 

Expreſs of a Judgiient, how to be under- 
ſtood, 254. 


Not preſumed, if an tncunibrance, from a 


county regiſter, 254—257. 


A. ſells to B. who has notice of an incum- 


brance on the eſtate ſold, B. ſells to C. 


. who) has:no notice; and he to D. who 


has notice, this revives not the firſt no- 
tice to B. 263, 264. 


If a mortgagee join a mortgagor in a a ſale, 


after notice of a ſubſequent mortgage, 
the money received ſhall go in abatement ; 


of the mortgagee's demand, 264. 


On a plea of purchaſe for a valuable conſi- 
. deration without notice! the ſum [paid need 0 


not be ſtated, 227. 6 


Title Deeds. 


vide Tacking, Wines Regiiring 


| Papitt: 


4 | 


Making a ee next proteſtant heir | 


may redeem It, 98. 


 Parlic ament. 


"© 1 


Mortgagor, in poſſeſſion, may vote for a 


member of parliament, =; 
"Wa ; 1 
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Mortgage, in poſleſſion feven years before 
election, is eligible on that qualification, 
5 96. I 1 . 98 eb eg 5 £4 21 1 5 iT 12 3 Þ 


r * 
4 


| Parol Evidence. 


Payment. 
How to be made on mortgages. WA 
Vide Pontgages, Judgments, Tack: 


ing. Notice. Perſonal Tiate, Real 4 
 Effate. | 


| Perſonal: Ettate. 


Shall be applied, by the executor, to Ks 5 
mortgages for the benefit of the heir, 333. 
But a ſpecialty creditor may ſue either Bar . 

or executor, 333, 334. 2 

Shall be ſo applied, for the benefit of | an. 

heres factus, as well as, an e natus, 

334368, 369. 85 — 

—— although it leſſen the cuſtomary | 

ſhare i in the province of York, 334, 235. 


— although the ſecurity bel in the nsture 
of a Well mortgage, 335. 
—— although eſtates be ſettled to pay the 
teftator' s debts, and his wife made exe- 
eutrix, 3355 336. PA 


4 9 
— although lands deviſed for payment 
pk debts and legarits; and the refidue of 


the perſonal eſtate, expreſly, given to the 
exeeutor, 337. 


die, leaving his perſonal eſtate by deviſe 
among his relations, 338. 


Shall not be applied to diſencumber real 
eſtate, if the owner, by will, e ex- 


"MPT it, 338, 339, 340. 


— if the real eltate be deviſed to be 


fold for payment. of debts, 340, 341. 


 favovur of the heir or deviſee, will operate 
to prejudice creditors by fimple contract, 
or general legatees, 341, 342370. 
Exception to the laft cafe if the real eſtate 
be ſpecifically deviſed, 343= 346. 


8 Shall contribute equally with the real eſtate to 


diſencumber, if both real and perſonal 


eſtate ſpecifically deviſed, to ldd ” 


Mortgages, 340, 347» 348. 3 
Confiting. of chattels real. ſhall not be. ap- 


plied to exonerate the real eſtate, if the 


former be ſpecifically deviſed, 49. 
Eonſiſting of money ſhall not be ſo nie 
if ſpeeifically deviſed, 35 
But perſonal eſtate, if odndifing; of mo- 


_ ney; muſt be particularly ſituated, to 
decome the — of a r deviſe, 


o. 
* 21 * Inſtances, 
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laſtances; 356 250 81 4 
Muſt be accurately deſeribed, 9-4 the de- 
viſe thereof, as a ſpecific legacy, muſt 
be clear and certain, 357, 352, $53; 
Not merely quantitatis, TITS 

Diſtinction between bequeſt of money, ex- 
presſly to be laid out on an annuity, 
and of money to be laid out on an an- 
nuity, or not, at * election of the 
„ executpr;, 33 J, aue : 15 fl 

A deviſe of the n took compured 
by the teſtator at a ſpecific ſum, is not a 
ſpecific legacy, 354, 35. 

Shall be applied in caſe of the real eſtate, 
although the mortgagor deviſe the latter 
with the incumbrances ee * 
355. 

*t; lands denied to 1 for payment « 
debts, and other lands, deviſed with the 
incumbrances thereon, the produce of the 
former ſhall be applied to diſencumber 3 
"the latter, 356. 5 

Shall not be made liable to exonerate the 
real eſtate; by a perſonal covenant to pay 

mortgage money, where the money raiſed 
is not applied to the uſe ot the Fm 


372, 373, 374. 5 
Shall not be made liable to pay off mortgage 
money, raiſed by virtue of a power in a 

marriage ſettlement, 374, 375. 376. 
3 of the latter reſolutions, 55 
8 Sul 8 1 JIU will S 5 

5 ; : = Vide 


= 519 25 
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vide Moꝛtga ge, W adminiſtratoz, 
_ Devile, Legacy. Deviſe ſpecific, Real 
Eſtate. 


Plea. Vide Fozetlolure. 
Poſſeſſio Fratris, 
May be of an equity of redemption, 119. 


Purchaſes. 


Defeazable, diſtinguiſhed - Shed mortgages, | 


as to Leg right of redemption, 30, 31. \ 


Purchaſoz. 
A waer is a purchaſor within 27 Eli. 


N Notlee, Tacking. 


Real Efnate. 


Shall A neue 8 by 3 af | 
the perſonal - eſtate. Vide PO 


Eſtate, Devile ſpecific. 
Exception, 338. 


Shall, in ſome wifes. claritin We dif. : 
charge of incumbrances, 341, 342, 343. 5 
Deſcended to the heir, ſhall he applied, in 
ſome caſes, to diſburſe incumbrances on 

5 9's 4 other 


. 
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Fw” 
other eſtates, deviſed away by the an- 
ceſtor of ſuch heir, 355—372. 


| subject, at common law, to the debts due 
derne crown, 367. 


Recovery. 


* Suffered by the mortgagor in poſſeſſion, 
will not bar mortgagee, 70. 


mortgagee in es, will not bar 
mortgagor, 95. 


Retogntzante. 
Purchaſed in, will be no protection to a ſub- 
. ineumbrance, unleſs . 89. 


Redemption Equity of. 


Is an eſtate in the land mortgaged, 106. 
Incident to a mortgage, 14, 5, 16. 
Cannot be reſtrained We any agreement; 17, 
18, 19. 5 
Equally incident to a d  morthage; whether 
the power of redemption be contained in 
the ſame geed,” or in a e inſtrument 55 
ne 
Cannot be reſtricted od a benen peroa 
of time, 22 
Exception. Vide Agreement 
Of a rent charge, not barred by time, 105 . 
And agreement for re-putchaſe; diſtinguiſn- 
ed, as 10 an in yu of, aneh * 
. . oy 


To 
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To whom i it belongs, 97— ̃ 
| Belongs to all perſons - chiming an intereſt 
under the mortgagee, 97. 
a mere volunteer, ibid. 
— aſlignees of a bankrupt, ibid. 
——— tenant o mortgagor, 98. 
— afſignee in equity, 141d. 


——— proteſtarit heir, if mortgage made 
by popiſh heir, ibid. 


— —— cuſtomary heir, ibid. 

— deviſee of mortgagor, ibid. 

— judgment creditor, ibid. but he. 
muſt firſt ſue out a writ of execution, 99. 

——— tenant by clegit, ſtatute merchant, 
or ſtaple, 99. oy | 

——- the crown, if eſtate mortgaged de- 
_ volyed upon it by forfeiture, ibid, . 

— ga jointreſs, ibid. 

What proportion ſhe ſhall contribute on 

_ redemption, ibid. 

— an huſband, 28 renant by the curteſy, 
99—10g. yr 

A ſubſequent 8 10 "a 

Notwithſtanding forecloſure, 105. 

Otherwiſe it is, if it be a purenaſe withour 

notice, 105... 

Les, againſt the king, Sid... 
even after a releaſe of the equity 
ol redemption, if there be a ſecret truſt 

for the mortgagor, ibid. n i 7 
of a mortgage in fee, is not afſars at law, 


but i aflers in dauer kable te nn, 
110. | - 
11 
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If releafed by the heir at law, will be follow. 

ed by Chancery, i in the Ae of che re- 
leaſee, 110, 111. 

Of a mortgage for years, is legal aſſets, 112. 
Is deviſable for payment of debts, ibid. 
Deviſed, diſtinction as to the application 
olf aſſets, on deviſe for payment of debts, 
generally, and where the deviſee, for 

payment of. debts, is made executor, 
112-116. „ 
Lands mortgaged, for payment of debts, 
puiſne mortgagees ſhall be paid before 


general creditors, 1 19: 
Of the mortgage in fee of a truſt- ene 


deviſed by ceſtui que truſt, will be equita- 
ble, not legal, aſſets, 117, 118. 
But though the aſſets be equitable, debts 
on puiſne ark, ſhall be firſt” * 
charged, 119. 
Is not liable to a bond delle, in 0 life 
of the mortgagor, 119. 
A poſſeſſio fratris may be of it, 140, 
Is, in general, decreed only to ec, in- 
titled to the legal eſtate, ibid. 
Exception to the above where third perſons 
intereſted, 120. . : 
1s aright originating o a court of equity, | 
t ee 
1s ſubſervient to the rules of a court of 
equity, bd. 
wWilkbe decreed: Nandi or lan | 
 -according to the juſtice of the caſe; ibid. 
Pg Ks Sol 8 8 
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How forfeited, and as to the terms of re- 
demption. Vide Moztgagoz. 
If a mortgage be firſt made upon an eſtate 


of greater value than the money lent, and 
then a further ſum be lent upon an eſtate, 

that is deficient, to the ſame mortgagor 
by the ſame perſon, both muſt be re- 
deemed, or neither, 126; 

So if one ſum be upon an eſtate with good 
title, the other upon an eſtate with a bad 
title, both muſt be redeemed by the heir, 
or neither, ibid. 

Diſtinction if heir claim oy purchaſe, and 
not by deſcent, ibid. 

Whether equity of Hadi within TR 
ſtatute of limitations. Vide Vottgage, 


- Yoxtgagee, Baton and Femme. + 
Begitkering Ats. 


| Do not operate to make the regiſter. of a 
deed conſtructive notice of a meſne in- 
cumbrance to a prior mortgagee, to pre- 

vent his privilege of tacking further ſums 
lent, after the meſne mortgage made, to 
his prior ſecurity, 255, 2 56. e 

——— to give a ſubſequent mortgagee, e- 
giſtered, lending money, with au notice”. 
ol a prior mortgage not regiſtered, a prio- 

rity by virtue ak | ki by ee 257, 2 25 8, 

8 259. 9 HER 

— prevent the latter welliger | 

from raking a -prigr incumbrance to his 


own, ö 
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own, "thereby, to cut out meſpe indiin 
brancers, 259, 260. | 


Rent: PW 


Equity of redemption of | it, not barred by 
Une, a7. 5 + 


Repurehjaſe 


Of covenantsand agreements for W 
at a ſpecific time agreed upon, 31—3). 


Vide Agreements. 
Revocation. 


of 4 will, is not cauſed by 2 mortgage 
made by the deviſee at a Subſequent 1 

except pro tanto, 12, 123. 

Of a voluntary ſettlement, with a power of 
revocation, is not cauſed by a mortgage, 


made Jubſequent, Except pro 12220 13. 


Sttivener. 


| Incruſted with a mortgage bod; may re- 
ceive the intereſt, and it will be a good 
payment to bind the mortgagee, 410. 
——— may receive the principal and deliver 
up the bond, and it will bind the mort- 
gagee, 410. : 
Intruſted with the mortgage "den not 
the bond, may receive intereſt, not prin- 
cipal, 411. EO | 
May receive intereſt, on agreement by mort- 
1 gagec | for that PONG, me. ao. 
1 May 


1 $25 1 


May receive intereſt on fuck agreement in 
caſe mortgagee die, and if ſcrivener break, 
mortgagor ſhall not bear the loſs, #13 


Settlement, 


Voluntary, with power of revocation, not 
revoked by a mortgage made ut 
thereto, 13. a 

Diſtinction between a mortgage 1 with 

a view to a ſettlement, and a mortgage 
between ſtrangers, as to reſtraining the 
equity of redemption, 26, — 30, 

Voluntary, void againſt a ſubſequent mort- 

gagee, though he hath notice of it, 264, 

— 282. 


Vide Baron and Feme, Feme Covert. 


"3 Settlement, pariſh. 
| May be gained by mortgagor in poſtſfo ion, 
N oP 1. 24 


Statute. 


Extended may = ihe to protect the conu- 
zee, as to a further ſur ed, 200. 55 


| Mattos * 


27 Eliz. 6. 4. * 

29 4.4 3 [+ p67 FH 1 
38 & A. . 14. 364, 365. 

4&5 


| 9 


| 826 5. 
45 N. & N. c. 7. 16. 149. 
11 V. 3. c. 221. 
2 & 3 Anne, c. 4. 259. 
7 Anne c. 20. 257. 
9 Anne, c. 5. 96. 
12 Anne, St. c. 16. Sec. I. 378. 
7 Geo. 2. c. 20. 71. 


14 Geo. 3. c. 79) Sec. 2. 379. 
5 Statute of Frauds. 


Mortgages are not confideret as conveyatices 
of lands within that ſtatute, 479 —164, 
Parol evidence, therefore, admiſſible reſpeck. 
c: ing them, ibid. 


Statute of Fraudulent Pottgages. 
Vide Voꝛtgage. 
Statute of Limitations. 

Vide Moxgage. - 
Statute Perchant. 
Vide Redemption, Equity of. 


Statute Staple. 
Vide Redemption, Raul. ol. 


5 - Survivozſhip. 
. vide Tenant Joint. 


'T acking, 


| 327 1 


Tacking. | 


Subſequent to prior incumbrances, to ouſt | 
intervening claimants, 180-183. 

A latter incumbrancer by mortgage, may, 
by purchaſing in the firſt incumbrance 
bringing with it the legal tate, hold out 
intervening charges, and 1 protect 
himſelf, 181, 182, 183. 

But if the prior incumbrance be a mortgage, 

it muſt have been forfeited, by r non n pay 
ment at the time, 201. 8 

If the prior incumbrance attach upon part 
of the lands, only, affected by the latter, 

it will only protect that part, comprized 

in the former, 183, 184. | 

But if the prior incumbrance attach upon 
other lands, not comprized in the latter ſe- 
curity, the latter incumbrancer ſhall 
hold all until ſatisfied, 185, 186. 

A prior ſecurity, bought in, though faris- 5 
fied, in equity, will nevertheleſs protect a 
ſubſequent one, if it 3 a TOE jg 
187. 5 N 


Though no te; paid for it, hy 


Or though it be obtained by fraud, 
188. 7 


But a judgment or recognizance _ not 
protect a ſubſequent incumbrance, unleſs. 
"il have all legal the wa e to 

N 


[ 58 ]. 
give them validity. Vide Judgment, 
 Recognizance. — 

A judgment creditor, .or creditor by ſtarure, 
or recognizance, cannot tack a prior in- 
cumbrance to his ſecurity to protect him- 

ſelf thereby, 197, 198, 199. ; 
Exceptions to this rule, 199, 200. 
The ſecurity, purchaſed in and tacked, 

mall be held by the purchaſor until all 
due, both upon that, and upon his own 
debt, be paid, 201. 
As a latter mortgagee may protect bimſell, 
by tacking a prior incumbrance to his own, 
ſo may a prior mortgagee protect a further 
ſum advanced by him, under Nis former 
: ſecurity, 202, 203. 
But a prior mortgagee ſhall haye no ew. 

rage, by purchaſing in a latter judgment, 
without che Soni. of the mortgagor 
= OY 

Or, if he hath. notice of the — in- 

cuabrances, at the time he lent his laſt 

PCV 
Exceptions to the laſt rule, as to notice, 

where the prior martgage is Aae, 

204, 95, 96. 

8 But the exception does not a if choſe, 

_ claiming under the mortgagor, have not 

demands ſpecifically ſecured upon the 

lands mortgaged, 206, 20}, 288. 

Another exception to the former rule, as to 

notice, where the firſt mdrtgage deed is . 

2 made 


> 4 | 529 J 


oli 101 ” 7 1459; S 14.W. * 


made a ſecurity for further ſums borrowed, 5: 
208, 209. 
N between notice at tbe Mok of . 
ing. and at we. lime of e in a 


1 » 


+ % SS i 


22 


Not even though there be a fine and five 
years non-claim; 210. 

Therefore, in the laſt caſe, notice muſt 
be denied both at, and before, the time 
of executing the deed, 217. 

Exception, if eſti que truſt be tenant in 

W 

A decree in ren, is Ukewiſe I Par to tack- 

- the purchaſor be a party to the 

ſuit, for i it binds the PFOPErTY 225 41 13, : 

. 214, 216; : 5 
So, although a 1 in, | be not a 
party to the ſuit, 245 
The law is the ſame although the 3 in 
rem, be only pending in , 94—21 1 

216. 

However if 3 be a ond purchaſor, 
without notice, defendant, the plain- 
tiff will be held to ſtrict proof, N 


So, allo, a bill to perpetuate teſtimony will 
bind the  purchaſor, 219, 220, 221. 
„ „ 
But a bill that cannot be 1 to a hear- 
ing, will not prevent tacking an A 
and puiſne incumbrance, 222. 

NM m 5 


U 530. 1 


Nor will a decree for money, 222. 


So 2 bill of diſcovery will not prevent tack- 
ing, ibid. 


A bill to forecloſe will be no obſtacle to wh: 3 


ing a ſubſequent and prior incumbrance, 
or vice verſa, 223. 


But a commiſſion of bankruptcy iſſued out, 


binds the land and prevents . 2235 
224, 225. 


Vide Notice, Regiſtering ads. 


Tenant at Will. 


His intereſt difinguilhed * he of a 
mortgagor in poſſeſſion, 63, oe 8. 


Tenant for Life. 


| Obliged to keep down intereſt, 409. Hen 
May be compelled to redeem by tenant in 
remainder parnenng | in bc mortgage, 
399, 400. 12 5 
vide Intereſt, Pottgage, Redemption 
Equity of of, > Foxecloſure, * 


Tenant joint, og 


No ſurvivorſhip between co-mortgagees, but 
each, on payment, ſhall have his own mo- 
ney and intereſt 275. 


Tenant | in Tail. 


N general, not compellable to keep down = 


the intereſt of a mortgage, 70, Mo . 


— 


"0.9. = 


' ot 1 


An infant, his gvardians muſt keep down | 


the intereſt, or his perional eſtate liable, 
401, 402. 

Paying intereſt, his ſepreſintatives ſhall not 
recover it againſt him in reverſion, 402. 
Taking-huſband, who redeems, huſband, on 
her death, not intitled to the intereſt paid 
during her life againſt the reverſioner, 

40J—410. 
Vide Fozecloſure. 


Tenant, Right of Renevnl. 


Is takes notice of, and nen in equity, 


ths 
Vide Pottgagee. 


Tenant fas a ear, or Years. 


Muſt 1 inquire after and examine "he title 
deeds, or will be liable to eviction by a a 


mae precedent, 65. 


Tender. 


Whine condition Aiſchatged thereby, and | 


where not. Vide Debt. 


of mortgage money, ſuſpends the intereſt, if 


_ refuſed by mortgagee, 411. 


Not valeſs ſix months notice of repay- 


Which notice muſt be an adhered to, 


ibid. | 
Andæſuch notice as will bind hg” mort- 
1 will bind his heirs or deviſee, ibid. 


Mm WE ELIAS Oath 


T 1832 35 
Oath muſt be made that . money was 


always ready, which. may. be contro- 
verted, 412. 


Muſt, in nere, be lerer or 115 court cans | 


+» XF # .L 


In bank notes, held to 5 good, 41 3. 


Quære | if good or not, ibid. 
Muſt be made to the perſon of mortgagee, 


** 


ibid. 


Good on the land, if time and place ap- 
- prone! in the deed, ibid. 


——— though no place appointed, if mort- 
gagor give notice when he will pay it, 214. 
Made at the houſe of the neee when 
good, 4114. 7 
Will not ſuſpend inter, if a ted of aſ- 
. be tendered, at the ſame time, 
in which there are covenants from mort- 
gagee, unleſs he has had an opportunity 
ol conſidering them, 415, 416. 
if there be a controverſy to whom 
'redemprion belongs, $9: 


4 Term for years. 
Introduced by way of mortgage, $8. 
Aſſigned, by way of mortgage, does * 
make the aſſignee liable to the rent and 
covenants annexed to the leaſe, unleſs he 
take poſſeſſion, not, though the aſſign- 

ment be of the whole term, 78-87. 
But, on poſſeſſion taken, the mortgagee 
becomes liable to the rent nn 


Hants in the original 1 86. 
4 g be 


— 


1 833 ] 


The AE of a day, out of the Teaſe, 
n e 


Terms, mortgage. 


vide Baton and Femme, Feme- Covert, f 
Moztgage. 


Time. 
Ho o. 8 on decree of n 5 4 38. 


8 _ Title Deeds. 


Need not tbe produced by a purchaſor if he 
deny notice, 260, 261, 262, 263. ; 
Or even if he hath notice, if it appear from 

poſitive evidence, that he does not know 
the effect of the deed, that controlling 
the preſumed evidence, that every man 
is cognizant of the operation of a deed 
in his poſſeſſion, 262, 263. 

But the mortgagee, or thoſe claiming to 
ſee title deeds, may falſify the anſwer of 
the defendant to ſuch bill for a diſco- 

vm. © 

Will be ordered to be produced i in court, on 

terms preſer ibed by the court, 263, 264. 

vide Tacking, as to ſecurities bought in. 

An incumbrancer, who neglects to ſecure” 
the title deeds, will not be affiſted in 
Chancery to take them from a ſubſequent 

E incumbrancer, 174. Keno 

Aſſignee of a whole term: on mortgage. not 

e in — to produce his aſ- 

 fignment, 


/ 


. to a wars 


him upon the covenants. of, the rin 
: leaſe, 78. 


* 


LD Treſpaſs, vi er armis. 5 
Vide Beſne Profits. 


When affected by parol evidence, notwit- 
ſtanding the ſtatute of frauds, 59. 

Equity of redemption of a mortgage in fee 

_ conſidered as analogous to a Pure truſt, 

as to ſome purpoſes, 288, 289. 


f Fine levied, by a feme covert,, will bind her 
truſt eſtate, 304. 


Vide Baron and Fe eme. 
Crues. 


Ic there be ſeed joint PIN and one or 
more of them join with the ceftui que truſt 
in a conveyance of the legal ęſtate, the 
alienee will be in of the legal eſtate in a 

2 N rate, 1875 168. 


 Uolunteer. 


May on: as againſt mortgagor, if he 
claim under him, 97. 


gd Vide Forecloſure. 


Gauner Settlement. 
- Vide Settlement. 


Ie 


Git 


Not Fultifable by mortgagee, before fore- 
*"elofure, 87, 88. 7 

Will be injoined by Chapcery, $8. 
Buy trees cut down, the produce will be ap- 
plied, firſt, to pay the intereſt, and, then, 
to diſcharge the principal, 141d. 


Not reſtrained, if the . defeRive ibid. 
BE, 70 
| Vide Evidence. 


By mortgagee of lands mortgaged, need 
not have three — 164. 


vide Perſonal Eftate. Legacy, beate 
Devlle. oo 


Witneſs. 


I a former mortgagee witneſs a ſubſequent | 


mortgage deed, and, knowing the con- 


tents, do not inform the latter mortgagee 
of his demand, he will loſe his V 5 
thereby, 172, 173, 174, 173. = 
Quere, whether knowledge of the con- 
| tents of a deed will not be preſumed i in 
the witneſſes, ibid. 
Not, if the prior incumbrancer made a 
witneſs, with a view to deceive him, 


+ 


— — —— 1 


——— , pg 


—— — , 


„ 


— 


; 
| 


== 


pleaſes, as to the 


F.% N % 


do otherwiſe is his s privilege, not 
iv! client, 248. Roll — | 0 1. 


* 


An attorney may give evidence 
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